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TO   TB«. 


KING. 


SIRE, 

TH  E  approbation  -frith  which 
the  Public  have  been  pleafed 
to  favour  this  Work,  together  with 
the  nature  of  the  fubject,  embolden 
me  to  lay  the  prefent  fourth  and  en- 
larged Edition  of  the  fame  at  your 
Majefty's; 'Jfeef ,. ' '  $cfefr '&&'  an  homage, 
and  an  expjtefllon  o^  the  ilefire  I  en- 
tertain, the  :B'opH:jti$y  for  a  few  mi- 
nutes engage'-  thei- attention  of  a 
perfon  of  your  deep  and  extenfive 
knowledge. 

Your  Majefty's  reign  has,  for 
many  years  paft,  afforded  proofs 
in  more  reipe&s  than  one,  that, 
though  human  wifdom  may  not  al- 
ways be  able  to  anticipate  difficul- 
ties; yet,  aflifted  by  fortitude,  it  can 
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fucceed  in  terminating  them  in  a 
jnore  favourable  manner  thad  it 
feemed  at  firff  poflible  ta  be  expect- 
ed, or  even  in  bringing  them  to  an 
Tiappy  ifiue.  According  to  the  com- 
mon courfe  of  Nature,  your  Majefty 
has  only  yet  feen  the  lefs  eonfidejv 
jible  part  of  the  years  of  which  your 
reign  is  to  be  compofed :  that  thQ 
part  which  now  opens  before  your 
Majefty,  may  be  attended  with  % 
degree  of  fatis  faction  proportionate 
to  your  Mai^y^puUic^lxU  private 
virtues,  ttf  •  :Vqur:  # d^jf erefted  go-? 
vernment,  ^nd..:J:fiirg^oiis  regard  for' 
your  royal  enga^^Qtitii  js  the  fon4 
hope  of 

Your  Majefty's 
Mod  humble  and 

flloft  devoted  Servants 
And  thcfe  many  Year$ 
Subject  by  Choice* 
<Qh  iy84« 


J,  L.  DE  LOLME, 
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Page  7,  laft  line  hut  one  of  the  text,  fir  fe Aorum,  read  feclorum.  P, 
o,  note  («)  line  79firf  in  regard  to  all  which,  ivW— -:  in  regard  to*ll 
cfe  fching*.  P.  465,  firft  line  of  the  note,  after  tie  tvorJ  X»cptfoi<f, 
i9  to  determine  on  the'  aflair  between  Admirals  Mathews  *nd 
flock.  P.  472,  fir  Chap.  XVII.  read  Chap.  XVT1I.  P.  506,  note 
)  laft  line  hut  tw*,  fit  43*>  r*d  499.  P-  $<&  bit  iw  but  fcwii, 
"  put,  read  but,  &c 


ADVERTISEMENT, 


THE    Book  on  the  Englifli  Conftitution* 
of  which   a  new   Edition   is  here  offered 
to   the  Public,  was  firft   written  in    French,  and 
publiflied  in  Holland.      Several  perfons  have  afked 
me  the  queftion,   how  I  came  to  think  of  treating 
fuch  afubjeft?    One   of  the  firft   things    in    this 
Country,  that  engages  the  attention  of  a  Stranger 
who  is  in  the  habit  of  obferving  the  objefis  before 
him,    is  the  peculiarity  of  its  Government :   I  had - 
moreover  been  lately  a  witnefs  of  the  broils  whith 
had  for  fome  time  prevailed   in   the    Republic  in 
which  I  was    born,    and    of    the    revolution    by 
which    they    were    terminated.      Scenes   jof    that 
kind,  in  a  State  which,  though  fmall,  is   indepen- 
dent, and  contains  within   itfelf  the  principles  of 
its  motions,  had  naturally  given  me  fome  compe- 
tent   infight  into  the  firft  real  principles  of  Go- 
vernments:  owing   to  this  circumflance,  and  per- 
haps alfo  to  fome  moderate  (hare  of  natural  abi- 
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lhfes,  I  was  enabled  to  perform  the  taflc  I  had  *tw 
dertaken,  with  tolerable  fuccefc.  I  was  twenty* 
fcven  years  old  when  I  firft  came  to  this  Country  : 
after  having  been  in  it  only  a  year,  I  began  Co  write 
my  work,  which  I  publiflied  about  nine  months  af~ 
terwards:  and  I  have  fince  been  furprifed  to  find 
that  I  had  committed  fo  few  errors  of  a  certain  kind: 
I  certainly  was  fortunate  in  avoiding  to  enter  deeply 
into  thofe  articles  with  which  I  was  not  Aificiently 
acquainted. 

The  Book  met  with  rather  a  favourable  recep* 
tfon  on  the  Continent ;   feveral  fuccefiive  Editions 
-having  been  made  of  it.      And  it  alfo   met  here 
with    approbation,   even    from    Men    of   oppofite 
parties;    which,  in   this  Country,    was   no  fmall 
luck   for   a   Book   on  fyftematical   politics.      Al- 
lowing that  there  was  fome  connexion  and  cleac- 
nefs,  as   well    as   novelty,    in   the    arguments*   I 
think    the  work  .was  of  fome  peculiar  utility,  if 
the  epoch  at  which  it  was  publiflied,  is  confidered; 
which  was,  though  without  any  defign  from  me, 
at  the  time  when  the  difputes  with  the  Colonies 
were  beginning  to  take  a  ferious  turn,  both  bete 
and  in  America.     A  work  which  contained  a  fy*- 
cious,    if    not    thoroughly    true,    confutation    of 
thofe  political   notions   by  the  help   of   which   a 
difunion   of  the   Empire   was  endeavoured    to   t»e 
promoted   (which   confutation   was   moreover  no* 
ticed  by  Men   in  the  higheft  places)  fliould  have 
•  procured  to  the  Author  fome  fort  of  real 
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fegenfcent  •    afc  ic&ft  the  publication  of  it  fliouid 
feot  have  drawn   him  into  any  inconvenient  fitna-* 
tionv     When  my  enlarged  Englifli   Edition  vat 
teady   for  the  prcft,  had  I  acquainted   Miniftcre 
that. I  was  preparing  to  boil  my  tea- kettle  with  it, 
fcr  want  of  being- able  convenisntfy  to  afford  the 
cxpence  of  printing  it,  I  do  not  pretend   to  fay 
what  their  anfwer  would  have  been;   but  I  am 
.firmly  of  opinion,  that,   had  the  like  arguments 
in    favour    of   the  exifting   Government   of   thia 
Country,  againft  republican  principles,  been  (hewn 
to  Charles  the  Firft,  or  his  Minifters,  at  a  cer- 
tain  period   of  his   reign,    they  would  have  very 
•"willingly   defrayed   the   expenees  of    the   publica- 
tion.        '  In  defect  of  encouragement  from  Great 
Men  (and  even   from  Bookfellers)  I  bad   recourfe 
to  a  fubfcription ;   and  my  having   expected    any 
fuccefs  from  fuch  a  plan,   (hews   that   my  know- 
ledge of  this  Country  waa  at  that  time  but  very  in- 
complete (a). 

[a)  In  regard  to  two  Subfcribers  in  particular,  I  was,  I 
feoitfefs,  fadly  disappointed. — Though  all  the  Bookfellers  in 
London  had  .at  firft  refufed  to  have  any  thing  to  do  with 
iny  Englifh  Edition  (noewithftanding  the  French  Work  was 
extremely  well  known),  yet,  fbon  after  I  had  thought  of  the 
expedient  of  a  Subscription,  I  found  that  two  of  them, 
who  are  both  living,  had  begun  a.  tranflation,  on  the  re- 
commendation, as  they  told  me,  of  a  noble  Lord,  whom 
they  named',  who  had,  till  a  few  years  before,  filled  one  of 
'  the  fcigheft  offices  under  the  Crown.  I  paid  them  ten 
jpotads/  in  osdcr  to  engage  them  to  drop  their  undcr- 
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After  mentioning  the  advantages  with  which 
my  Work  has  not  been  favoured,  it  is  however 
juft  I  fhould  give  an  account  of  thofe  by  which  it 
has  been  attended.      In  the  firft  place,  as  is  above 

taking,  about  which  I  under  Hood  they  already  had  been  at 
fome  expence;  Had  the  Noble  Lord  in  queftion  favoured 
me  with  his  fubfeription,  I  would  have  celebrated  the 
generoflty  and  munificence  of  my  Patron  -,  but  as  he  did  not 
think  proper  fo  to  do,  I  ihall  only  obferve  that  his  recom- 
mending my  Work  to  a  Bookfeller,  coft  me  tea  pound*. 

At  the  time  the  above  fubfeription  for  my  Englifli  Edi- 
tion was  advertifing,  a  copy  of  the  French  Work  was 
afked  of  me  for  a  Noble  Earl,  then  inverted  with  a  high 
office  in  the  State ;  none  being  at  that  time  to  be  found 
at  any  Bookfeller's  in  London.  I  gave  the  only  copy 
I  had  (the  confequence  was,  that  I  was  obliged  to  borrow 
one,  to  make  my  Englifti  Edition  from) ;  and  I  added,  that 
1  hoped  his  Lordfhip  would  honour  me  with  his  fubferip- 
tion. However,  my  hopes  were  here  again  confounded. 
As  a  gentleman,  who  continues  to  fill  an  important  office 
under  the  Crown,  accidentally  informed  me  about .  a 
year  afterwards,  that  the  Noble  Lord  here  alluded  to, 
had  lent  him  my  French  work,  I  had  no  doubt  left  that 
the  copy  I  had  delivered,  had  reached  his  Lordfhip's  hand ; 
I  therefore  prefurned  to  remind  him  by  a  letter,  that  the 
Book  in  queftion  had  never  been  paid  for ;  at  the  fame  time 
apologizing  for  fuch  liberty  from  the  circumftances  in  which 
my  lace  Erglifh  Edition  had  been  publifhed,  which  did  not 
allow  me  to  lofe  one  copy.  I  muft  do  his  Lordfhip  (who 
is  moreover  a  Knight  of  the  Garter)  the  juftice  to  acknow- 
ledge, that,  no  later  than  a  week  afterwards,  he  fent  two 
half  crowns  for  me  to  a  Bookfeller's  in  Fleet-ftreet.  A 
Lady  brought  them  in  a  coach,  who  took  a  receipt.  As  flie 
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faio*,  'Men   of  high   rank  have  condefcended   to 
give    their   approbation   to  it }    and  I  take   this 
opportunity  of  returning  them  my  ffloft  humbIe 
acknowledgments.     In    the   fecond    place,    after 
the  difficulties   by  which  the  publication  of  the 
Book  had  been  attended  and  followed,  were  over- 
come,  I   began   to  ware  with  Bookfellcrs  in  the 
profits  arifing  from  the  fale  of  it.     Thefe  profits 
I  indeed  thought  to  be  but  fcanty  and  flow:  but 
then  I  confidered  this  was  no  more  than  the  com- 
mon complaint  made   by  every  Trader  in  regard 
to  his   gain,   as   well   a,   by   every  Great   Man 
m  regard   to  his   emoluments  and  his   penfions 
After  a  courfe  of  fome   years,   the.net    balance 
formed  by  the  profits  in   queftion,  amounted  to  a 
certain  fum,  proportioned  to  the   bignefs  of  the 
performance.     And,   in  fine,  I  muft  add   to  the 
account  of  the  many  favour,  I  have  received,  that 
I  was  allowed  to  carry  on  the  above  bufinefs  of  fell. 
»g  my  book,  without  any  objeaion  being  formed 

wa,,  by  tbc  Bookfeller's  account,  a  fine  Lady,  though  not 
aPeerefi  «  gave  mnch  concern  that  I  was  not  prettt 
«Wwer  the  receipt  to  her  myfetf.  P 

At  the  fame  time  I  mention  the  boM/.p..i» 
tie  firft  quarter.  g  Um° t0  recciv« 


A 
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againfl:  me  from  my  not  having  ferved  a  reguha? 
apprenticeship,  and  without  being  moleftcd  by  the 
Inquifition.  ■  .  Several  Authors  Jiave  chofcn  to. 
relate,  in  Writings  publiihed  after  death,  the 
perfonal  advantages  ty  which  their  performance 
had  been  followed :  as  for  me,  I  have  thought 
otherwifej  and,  fearing  that  during  the  latter  par$. 
of  my  life  I  may  \pe  otherwife  engaged,  I  have  pre- 
ferred to  write  now  the  account  of  my  fyecefles 
in  this  Ccuntry,  and  to  fee  it  printed  while  I  anv 
yet  living. 

I  (hall  add  to  the  above  narrative  (whatever  the. 
Reader  may  be  pleafed  to  think  of  it)  a  few  obfer* 
vations  of  rather  a  more  fcrious  kind,  for  the  fake 
of  thofe  perfons  who,  judging  themfelves  to  be  pof- 
fefled  6f  abilities,  find  they  are  negle&ed  by  thofe 
having  it  in  their  power  to  do  them  occafional  fcr- 
vices,  and  fuffer  themfelves  to  be  mortified  by  it. 
To  hope  that  Men  will  in  earneft  affift  yi  fetting 
forth  the  mental  qualifications  of  others,  is  an  ex- 
pectation which,  generally  fpeaking,  muft  needs  be 
difappointed.  To  procure  one's  notions  and  opi- 
nions to  be  attended  to,  and  approved,  by  the  circle 
of  one's  acquaintance,  is  the  univerlaj  wifh  of 
Mankind.  To  diffufe  thefe  notions  farther,  to  nu- 
merous parts  of  the  Public,  by  means  of  the  prefi  or. 
by  others,  becomes  an  objeel  of  real  ambition :  nor 
is  this  ambition  always  proportioned  to  the  real  abi- 
lities of  thofe  who  feel  itj  very  far  from  it.  Whei^ 
the  approbation  of  Mankind  is  in  queflion,  all  per- 
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font*  whatever  their  different  ranks  may  be*  con* 
fider  themfelvcs  as  being  engaged  in  the  fame  ca- 
reer :  they  look  upon  themfelvcs  as  being  candi- 
dates for  the  very  fame  kind  of  advantage :  high 
and  low,  all  are  in  that  refpedt  in  a  ftate  of  pri- 
maeval equality ;  nor  arc  thole  who  are  likely  to 
obtain  forae  prize,  to  expe£t  much  favour  from  the 
Others, 

.  This  deiire  of  having  their  ideas  communicated 
to,  and  approved  by,  the  Public,  was  very  preva- 
lent among  the  Great  Men  of  the  Roman  Com- 
monwealth, and  afterwards  with  the  Roman  Em- 
perors i  however  imperfe&  the  means  of  obtaining 
fbefe  ends  might  be  in  thofe  days,  compared  #ith 
thofe  which  are  ufed  in.  oui^s.  The  fame  deiire  has 
been  equally  remarkable  among  modern  European 
Kings,  not  to  fpeak  of  other  parts  of  the  World  ; 
and  a  long  catalogue  of  Royal  Authors  may  be  pro- 
duced. Minifters,  especially  after  having  loft  their 
places,  have  (hewn  no  lefs  inclination  than  theii;  ^ 
Matters,  to  convince.  Mankind  of  the  reality  of 
their  knowledge.  Noble  Perfons  of  all  denomina- 
tions, have  increafed  the  catalogue.  And  to 
fpeak  of  the  Country  in  which  we  are,  there  is 
it  Xeemfi  no  good  reafon  to  make  any  exception  in 
regard  to  it}  and  Great  Men  in  it,  or  in  general 
tfcofe  who  are.  at  the  head  of  the  People,  are  vyc 
4&d  Sufficiently  anxious  about  the  fuccefs  of  theic 
Speeches,  or  of  the  printed  performances  which  thiy 

.    .    A* 
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fometimes  condefcend  to  lay  before  the  Public  y 
nor  has  it  been  every  Great  Man  wifhing  that  a* 
compliment  might  be  paid  to  his  perfonal  knowledge, 
that  has  ventured  to  give  fuch  lafting  fpecimens. 


Several  additions  were  made  to  this  Work,  at 
the  time  I  gave  the  firft  Englifli  Edition  of  it.  Be- 
fides  a  more  accurate  divifion  of  thfe  chapters,  fe- 
veral  new  notes  and  paragraphs  were  infer  ted  in 
it}  for  inftance  in  the  nth  chapter  of  the  2d  Book; 
and  three  new  chapters,  the  15th,  16th,  and  17th, 
amounting  to  about  ninety  pages,  were  added  to 
the  fame  Book,  '  Thefe  three  additional  chapters, 
never  having  been  written  by  me  in  French,  have 
been  inferted  in  the  third  Edition  made  at  Amfter- 
dam,  tranflated  by  a  perfon  whom  the  Dutch  Book- 
feller  employed  for  that  purpofe:  as  I  never  had  an 
opportunity  to  perufe  a  copy  of  that  Edition,  J 
cannot  fay  how  well  the  Tranilator  has  performed 
his  tafk.  Having  now  parted  with  the  copy-right 
of  the  Book,  I  have  farther  added  four  new  chapters 
to  it  (10,  11,  B.  I.  19,  20,  B.II.)  byway  of  taking 
a  final  leave  of  it;  and  in  order  the  more  com- 
pletely to  effe£r  this,  I  may  perhaps,  give,  in  a  few 
months,  a  French  Edition  of  the  fame  (which  I 
cannot  tell  why  I  have  not  done  fooner)  in  which 
all  the  above  mentioned  additions,  tranjlated  by 
mjrfclf,  fliall  be  jnferted. 


ADVERTISEMENT- 

la  one  of  the  former  additional  Chapters  (th# 
17th,  B.  II.)  mention  is  made  of  a  peculiar  cir- 
cumftance  attending  the  Englifli  Government  con* 
fidered  as  a  Monarchy,  which  is  the  folidity  of  the 
power*  of  the  Crown.  As  one  proof  of  this  pecu- ' 
liar  folidity,  it  is  remarked/ in  that  Chapter,  that 
all  the  Monarchs  who  ever  exifted,  in  any  part 
<*f  the  World,  were  never  able  to  maintain  their 
ground  againft  certain  powerful  fubje&'s  (or  a 
combination  of  them)  without  the  affiftance  of  re- 
gular forces  at  their  conftant  command  ;  whereas  it 
is  evident  that  the  power  of  the  Crown,  in  Eng- 
land, is  not  at  this  day  fupported  by  fuch  means  ; 
nor  even  had  the  Englifli  Kings  a  guard  of  more 
than  a  few  fcores  of  Men,  when  their  power,  and 
the  exertions  they  at  times  made  of  it,  were  equal 
to  what  has  ever  been  related  of  the  moft  abfolute 
Roman  Emperors. 

The  caufe  of  this  peculiarity  in  the  Englifli  Go- 
vernment is  faid  in  the  fame  Chapter,  to  lie  in  the 
circumftance  of  the  great  or  powerful  Men,  in  Eng- 
land, being  divided  into  two  diftinft  Aflemblies, 
and  at  the  fame  time,  in  the  principles  on  which 
fuch  divifion  is  formed.  To  attempt  to  give  a  de- 
ifaonftration  of  this  aflertion  otherwife  than  by  falls 
(as  is  done  in  the  Chapter  here  alluded  to)  would 
lead  into  difficulties  which  the  reader  is  little  aware  . 
of.  In  general,  the  Science  of  Politics,  confidered 
91s  an  ixatt  Science,  that  is  to  fay,  as  a  Science  capa- 
ble of  a&ual  demonflration,  is  infinitely  deeper  than 
the  reader  fo  much  perhaps  as  fufpeds.    The  know- 
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l^dgc  of  Man*  on  which  fuck-  a  Science,  with  its 
preliminary  axioms  and  definitions,  is  to  be  grounds 
cd,  bat  hitherto  remained  furprifingly  imperfeft  ; 
sp  one  inftance,  how  little  A^an  is  known  to  hina- 
fel  f,  it  might  be  mentioned  that  no  tolerable,  ex-? 
plaaation  pf  that  continual  human  phenomenon. 
Lighter,  ha,s  been  given,  as  yet ;  and  the  power* 
ful,  complicate,  Tension  which  each  fex  produces 
in  the  other,  ftill  jemain$  w  equally  inexplicable* 
myftery. 

Tq  conclude  the-  above  digreffion  (which  may  da 
very  well  for  a  Preface  >  I  ihall  only  ad,d*  that  thofc 
Speculators  who  will  amufe  themfclvea  in  fceking 
for  the  dmonjiration  of  the  political  Theorem  above 
expreffed,  will  thereby  be  led  through  a  field  of 
ojbfervatious  which  they  will  at  fir  ft  little  exped  ; 
and  in  their  way  towards  attaining  fuch  demonftra-v 
tion,  will  find  the  Science,  commonly  called  Me- 
tapbyfict,  to  be  at  beft  hut  a  very  fupcrficiai 
one,  and  tbajt  the  Mathematics,  or  at  lead  the, 
mathematical  reafonings  hitherto  ufed  by  Men* 
are  not  fo  completely  free  from  error  as  has  fceqa 
thought  (*)• 

{a)  Certain  errors  that  arc  not  difcovercd,  are  in  feve^- 
ral  cafes,  compen&ted  by  others,  which  are,  equally  un- 
perceived. 

Continuing  to  avail  myfelf  of  the  indulgence  an  Au« 
thor  has  a  right  to  claim  in  a  Preface,  I  JhaU  jnentiQn,  q*>. 
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Out  of  the  four  Chapters  added  to  the  prefcnt 
Edition,  two  (the  loth  and  nth,  B.  I,)  contaia 
among  other  things,  a  few  {tri£tures  on  the  Courts 
pf  Equity;  in  which  I  wifti  it  may  be  found  I 
have  not  been  miflakcn  :  of  the  two  others,  the  one 
(19th,  B.  II.)  contains  a  few  obfemtioqs  on  the 
attempts  that  may  in  different  circumftances  be 
ihade,  to  fet  new  limits  on  the  airtbority  of  the 
Crown ;  and  in  the  20th,  a  few  general  thoughts 
are  introduced  on  the  right  of  taxation,  and  on  the 
claim  of  the  American  Colonies  in  that  refpc£t» 
Any  farther  obfervations  I  may  hereafter  make  on 
the  Engliih  Government,  fuch  as  comparing  it 
With  the  other  Governments  of  Europe,  and  exa- 
mining what  difference  in  the  manners  of  the  inha-i 
bitants  of  this  Country  may  have  refulted  from  it, 
muft  come  in  a  new  Work,  if  I  ever  undertake  to 
treat  thefefubje&a.  In  regard  to.  the  American  dis- 
putes, what  I  may  hereafter  write  on  that  account, 
will  be  introduced  in  a  Work  which  I  may  at  fome 
future  time  publifli,  under  the  title  of  Htftoire  de> 
George  Trots,  Sot  fAnglitirrt*  or,  perhaps,  of  Hif- 
toire  iAngltUrrti  dspuit  Fannie  1765  (that  in  which 

a  farther  explanation  of  the  peculiarity  in  the  EngUfli  Go- 
vernment above  alluded  to,  and  which  is  again  touched 
Upon  in  the  poftfeript  to  this  Advertifement,  that  a  Go- 
vernment may  be  confidcred  as  a  great  Ballet  or  Dance, 
s$  which,  the  fame  at  in  other  Ballets,  every  thing  de- 
pends on  the  dUpofitxon  of  the  figures. 
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the  American  Stamp  duty  was  hid)  ju/ques  a  Tawtee 
178— -  meaning  that  in  which  an  end  fliall  be  put  to 
the  prefent  Cornells.  (*)* 

Nov.  178 1. 

i 

POSTSCRIPT. 

Notwithftanding  the  intention  above  expreflcd,  of 
making  no  additions  to  the  prefent  Work,  I  hate 
found  it  neceffary,  in  the  prefent  new  Edition,  to 
render  fomewhat  more  .complete  the  xviith  Chapter, 
B«  II.  p.  387.  On  the  peculiar  foundations  ef  the  Eng- 
Iijh  Monarchy,  as  a  Monarchy,  as  I  found  its  ten- 
dency not  to  be  very  well  underftood ;  and  in  fa&, 
that  Chapter  contained  little  more  than  hints  on  the 
fubjed  mentioned  in  it :  the  talk,  in  the  courfe  of 
writing,  has  increased  beyond  my  expedition,  and 
has  fwelled  the  Chapter  to' about  fixty  pages  beyond 
what  it  was  in  the  former  Edition,  fo  as  almoft  to 
make  it  a  kind  of  a  feparate  Book  by  itfelf.  The 
reader  will  now  find  in  it  feveral  remarkable  new  in- 
fiances  to  prove  the  fa&  of  the  peculiar  JiabiUty  of 
the  executive  power  of  the  BritUh  Crown;  and 
efpecially  a  much  more  complete  delineation  of  the 
advantages  that  refult  from  this  (lability  in  favour  of 
public  liberty  [a). 

{a)  A  certain  Book  written  in  French,  on  the  fabjeft 
of  the  American  difputes,  was,  I  have  been  told,  lately 
attributed  to  roe,  in  which  I  had  no  fhare. 

(a)  For  the  fake  of  thofe  Readers  who  like  exaclly  to 
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Thefe  advantages  may  be  enumerated  as  fol- 
Jbws.  I.  The  numerous  reftraints  the  governing 
authority  is  able  to  bear,  and  extenfive  freedom  it 
can  afford  to  allow  the  Subjcfi,  at  its  cxpence. 
JI.  The  liberty  of  fpeaking  and  writing,  carried  to 
the  great  extent  it  is  in  England,  I1L  The  un- 
bounded freedom  of  the  Debates  in  the  Legislature, 
IV.  The  power  to  bear  the  conftant  union  of  all 
orders  of  Subjeds  again  ft  its  prerogative.  V.  The 
freedom  allowed  to  all  individuals  to  take  an  a&ive 
part  in  Government  concerns.  VI.  The  ftriS  im- 
partiality with  which  Juftice  is  dealt  to  all  Sub- 
jects, without  any  refpeS  whatever  of  perfons. 
VII.  The  lenity  of  the  criminal  law,  both  in  re- 
gard to  the  mildnefs  of  punifliments,  and  the  fre- 
quent remitting  of  them.  VIII.  The  ftridl  compli- 
ance of  the  governing  Authority  with  the  letter  of  the 
law*  IX.  The  necdleffnefs  of  an  armed  force  to  fup-» 
port  itfelf  by,  and  as  a  confequence,  the  Singular  fub- 
je&ion  of  the  Military  to  the  Civil  power. 

The  above  mentioned  advantages  are  peculiar  to 
the  Engliih  Government.  To  attempt  to  imitate 
them,  or  transfer  them  into  other  Countries,  with 
that  degree  of  extent   to  which  they  are  carried 

know  in  what  one  Edition  of  a  Book  differs  from  another, 
I  Shall  mention,  that  five  new  pages  have  alfo  been  added 
in  the  xviiith  Chapter,  viz.  page  4S2  — 486,  befides  a  few 
ihort  notes  in  the  courfe  of  the  Work :  for  in  fiance  in 
J?age  140,  384,  &«. 
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in  England*  frithtout  at  the  fame  time  transferring^ 
the  whole  Order  and  conjunction  of  circumfhnce* 
in  the  EnglUh  Government,  would  prove  unfuccefe* 
f*l  attempt!.  Several  articles  of  EhgHfli  liberty 
already  appear  rtnprafticable  to  be  preferred  in  the? 
new  American  Commonwealths.  Tht  Irifli  Na*: 
tion  have  of  late  fucceeded  to  imitate  feveral  ver^ 
important  regulations  in  the  Englilh  Government* 
and  are  very  defirous  to  render  the  affimilatioii 
complete :  yet,  it  is  poflible,  they  will  find  many, 
inconveniencies  to  arife  from  their  endeavours* 
uhich  do  not  take  place  in  England,  notwithftand- 
ing  the  very  great  general  fimilarity  of  circumftancef 
in  the  two  kingdoms  in  many  refpefts,  and  eveii 
alfo,  we  mighlfadd,  notwithftanding  the  refpe&aMe 
power  and  weight  the  Crown  derives  from  its  Brit* 
|ifl>  dominions,  both  for  defending  its  prerogative  hi 
Ireland,  and  preventing  anarchy.  I  fay,  the  fhnilfl* 
tity  in  many  refpefts  between  the  two  kingdoms;  fat 
this  refemblance  may  perhaps  fail  in  regard  to  fonte 
important  points  :  however,  this  is  a  fubje£  about 
which  I  fhall  not  attempt  to  fay  any  thing,  not 
having  the  neceffary  information* 

The  I  aft  Chapter  in  the  Wotk,  concerning  tike 
nature  of  the  Divifions  that  take  plate  in  this  Gntn- 
trj)  I  have  left  in  every  Englifk  Edition  as  I  'wrote 
ic  at  firft  in  French.  With  refpeel  to  the  exaci 
manner  of  the  Debates  in  Parliament,  mentioned  m 
that  Chapter,  I  (hould  not  be  able  to'  fty  more  at  preV 
fent  than  I  was  at  that  time,  as  I  never  had  ad  oppor- 
tunity to  bear  the  Debates  in  either  Houfe,     In  re* 


£tkl  to  the  Oirifions  in  gtnttd  to  which  the  fpirit 
bf  party  gives  rife,  I  did  perhaps  the  bulk  of  the 
People  fomewbat  toore  honour  than  they  really  de~ 
ftrve,  when  I  reprefented  them  as  being  free  frofti 
any  violent  difpofitions  in  that  itfpeA :  I  have  finite 
found,  that,  like  the  bulk  of  Mankind  in  all  Court-- 
tries,  thfey  fuffer  thetnfelves  to  be  influenced  by  vehe-t 
ijicnt  prepofleffiofts  for  this  or  that  fide  of  public 
queftions,  commonly  in  proportion  as  their  know- 
ledge of  the  fubjeds,  is  imperfed.     It  is  however 
&  faA,  that  their  political  prepoflefilons  and  party 
fpirit   are   not   produ&ive    in    this    Country,   of 
thofe    dangerous    confequences    which    might   be' 
Ifcared  from  the  warmth  with  which  they  are  fome- 
times  manifested.     But  this  fubje&,  or  in  general 
the  fubjed  of  the  political  quarrtjs  and  divifions  in 
thi»  Country,  is  not  an  article  one  may  venture  to 
meddle  with  in  a  fingle  Chapter ;  I  have  therefore 
lee  this  fubfift,  without  touching  it. 

I  fhall  however  obferve,  before  I  conclude,  that 
there  is  an  accidental  circumftance  in  the  Englifh 
Government,  Which  prevents  the  party  fpirit  by 
which  the  Public  are  ufually  influenced,  from  pro* 
during  thofe  lafling  and  rancorous  divifions  in  the 
Community,  which  have  peftercd  fo  many  other  free 
States,  making  of  the  fame  Nation  as  it  were  two 
8i&in&  People,  in  a  kind  of  conftant  warfare  with 
cadi  other.  The  circumftance  1  mean,  is,  the 
frequent  reconciliation*  (commonly  to  quarrel  again 
afterwards)  that  take  place  between  the  Leaders 
of  parties,  by  which  the  moft  violent  an  J  ignorant 
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Oafs  of  their  partisans  are  bewildered,  and  /Bade  tor 
lofe  the  fcent.  By  the  frequent  coalitions  between 
Whig  and  Tory  Leaders,  even  that  party  diftin&ion, 
the  rooft  famous  in  the  Englifli  Hiftory,  has  now  be- 
come ufelefs :  the  meaning  of  the  words  has  thereby 
been  rendered  fo  perplexed  that  nobody  can  any  longer 
give  a  tolerable  definition  of  them;  and  thofe  per- 
fons  who  now  and  then  aim  at  gaining  popularity 
by  claiming  the  merit  of  belonging  to  either  party, 
are  fcarcely  underftood.  The  late  Coalition  between 
two  certain  Leaders  has  done  away  and  prevented 
.  from  fettling,  that  violent  party  fpirit  to  which  the 
adminiftration  of  Lord  Bute  had  given  rife,  and 
which  the  American  difputes  bad  carried  ftill  far- 
ther. Though  this  Coalition  has  met  with  much 
obloquy,  I  take  the  liberty  to  rank  myfelf  in  t)ie 
number  of  its  advocates,  fo  far  as  the  circumftancc 
here  mentioned. 

May,   1784* 
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I  NT  RODUCTION. 

THE  fpirit  of  Philofophy  which  pe- 
culiarly diftinguiflies  the  prefent  age, 
after  having  corrected  ^  number  of 
errors  fatal  to  Society,  feems  now  to  be  direct- 
ed towards  the  principles  of  Society  itfelf ;  and 
we  fee  prejudices  vanifh,  which  are  difficult  to 
overcome,  in  proportion  as  it  is  dangerous  to 
attack  them  (a).     This  rifing  freedom  of  fen- 

(a)  At  every  popular  notion  which  may  contribute 
to  the  fupport  of  an  arbitrary  Government,  is  at  all  times 
vigilantly  prote&cd  by  the  whole  firength  of  it,  political 
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timent,  the  neceflary  forerunner  of  political 
freedom,  led  me  to  imagine  that  it  would  not 
be  unacceptable  to  the  Pubjic,  to  be  made  ac- 
quainted with  the  principles  of  a  Constitution 
on  which  the  eye  of  curiofity  feem^now  to  be 
univerfally  turned;  and  which,  though  cele- 
brated  as  a  model  of  pcrfedion,  is  yet  but 
little  known  to  its  admirers. 

I  am  aware  that  it  will  be  deemed  prefump- 
tuous  in  a  Man  who  has  pafled  the  greateft  part 
of  his  life  out  of  England,  to  attempt  a  de- 
lineation of  the  Engliih  Government;  a  fyf* 
tern  which  is  fuppofed  to  be  (b  complicated  < 
as  not  to  be  under  flood,  or  developed,  but 
by  thofe  who  have  been  initiated  in  the  myf- 
teries  of  it  from  their  infancy. 

But,  though  a  foreigner  in  England,  yet,  ai 
a  native  of  a  free  Country,  I  am  no  ftranger 
to  thofe  circumftances  which  conftitute  or  cha- 
ra&crife  liberty.  Even  the  great  difpropor- 
tion  between  the  Republic  of  which  I  am 

prejudices  are,  laft  of  ail,  fever,  taken  off  by  a  Nation 
fnbje&ed  to  fach  a  Government  A  great  change  in  this 
refpedl,  however,  has  vf  late  taken  place  in  France, 
where  this  book  was  flrft  paMiftied,  and  opinions  arc  now  . 
difcuflcd  there,  and  tracts  avowed ,  which,  in  the  cine  of 
Lewis  the  Fourteenth,  would  have  appeared  downright 
blafphemy  :   it  is  to  this  an  allufioa  is  made  above. 
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&  Member*  and  in  which  I  foftned  my  prin- 
ciples, and  the  Britifh  Empire,  has  perhaps 
only  contributed  to  facilitate  my  political  in- 
quiries* 

As  the  Mathematician,  the  better  to  difcover 
the  proportions  he  investigates,  begins  with 
freeing  his  equation  from  coefficients,  or  fuch  other 
quantities  as  only  perplex  without  properly4 
constituting  it, — fo  it  may  be  advantageous  to 
the  inquirer  after  the  caufes  that  produce  the 
equilibrium  of  a  government,  to  have  previoufly 
ftudied  them,  difengaged  from  the  apparatus 
of  fleets,  armies,  foreign  trade,  diftant  and 
extenfivc  dominions,  in  a  word  from  all  thofe 
brilliant  circumftances  which  fo  greatly  affe& 
the  external  appearance  of  a  powerful  Society, 
but  have  no  effential  connexion  with  the  real 
principles  of  it. 

It  is  upon  the  paffions  of  Mankind,  that  is 
upon  caufes  which  are  unalterable,  that  the  ac* 
(ion  of  the  various  parts  of  a  State  depends. 
The  machine  may  vary  as  to  its  dimenfions, 
but  its  movement  and  adting  fprings  ftill  re- 
main intrinfically  the  fame ;  and  that  time  can- 
oot  be  cooiidered  as  loft,  which  has  been  (pent 
in  feeing  them  a£t  and  move  in  a  narrower 
circle. 

Ba. 
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One  other  confideration  I  will  fuggeft,  whiclt 
is,  that  the  very  circumftance  of  being  a  fo- 
reigner, may  of  itfelf  be  attended,  in  this  cafe, 
with  a   degree  of  advantage.      The  Englifh 
themfelves  (the  obfervation  cannot  'give  them 
any  offence)  having  their  eyes  open,  as  I  may 
fay,  upon  their  liberty,  from  their  firft  en- 
t    nee  into  life,  are  perhaps  too  much  famiJ 
Knifed 'with  its  enjoyment,  to  enquire,  with 
r  :al  concern,  into  its  caufes.   Having  acquired 
practical  notions  of  their  government,  long  be- 
fore they  have  meditated  on  it,  and  thefe  no- 
tions being  flowly  and  gradually  imbibed,  they 
a.t  length  behold  it  without  any  high  degree  of 
fenfibility  ;    and  they  feem  to  me,  in  this  re- 
fpedt,  to  be  like  the  rcclufe  inhabitant  of  a  pa- 
lace, who  is  perhaps  in  the  worft  fituation  for 
attaining  a  complete  idea  of  the  whole,  and  ne- 
ver experienced  the  ftriking  effed:  of  its  exter- 
nal ftrmfture  and  elevation  ;   or,  if  you  pleafe, 
like  a  Man  who,  having  always  had  a  beauti- 
ful and  cxtenfive  fcene  before  his  eye9,  con- 
tinues for  ever  to  view  it  with  indifference. 

But  a  ftranger,  beholding  at'  once  the  vari- 
ous parts  of  a  Conftitution  difplayed  before 
him,  whith,  at  the  fame  time  that  it  tarries 
liberty  to  its  height,  has  guarded  againft  in 
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conveniences  feemingly  inevitable,  beholding 
in  fhort  thofe  things  carried  into  execution, 
which  he  had  ever  regarded  as  more  defirablc 
than  poffible,  he  is  ftruck  with  a  kind  of  ad- 
miration ;  and  it  is  neccflary  to  be  thus  ftrongly 
affedted  by  obje&s,  to  be  enabled  to  reach  the 
general  principle  which  governs  them. 

Not  that  I  mean  to  infinuate  that  I  have  pe- 
netrated with  more  acutenefs  into  the  Confti- 
tution  of  England  than  others ;  my  only  de- 
fign  in  the  above  obfervatiohs,  was  to  obviate  , 
an  unfavourable,  though  natural,  prepoflefEon ; 
and  if,  either  in  treating  of  the  caufes  which 
originally  produced  the  Englifh  liberty,  or  of 
thofe  by  which  it  continues  to  be  maintained, 
my  obfervations  fliould  be  found  new  or  Angu- 
lar, I  hope  the  Englifh  reader  will  not  condemn 
them,  but  where  they  ihall  be  found  incon- 
fiftent  with  Hiftory,  or  with  daily  expedience. 
Of 'readers  in  general  I  alfo  requeft,  that 
they  will  not  judge  of  the  principles  I  fhall 
lay  down,  but  from  their  relation  to  thofe  of 
human  nature  :  a  confideration  which  is  almofl: 
the  only  one  effential,  and  has  been  hitherto 
too  much  neglected  by  .the  Writers  on  the  fob- 
jeft  of  government. 
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C  H  A  P,    I% 

Cdufes  of  the  liberty  6f  the  Englijb  Nation*—- 
Reafons  of  the -difference  between  the  Govern* 
ment  of  England^  and  that  of  France*  —  In 
England^  the  great  power  of  the  Crozvnx  under 
the  Norman- kings  %  created  aq  union  between  the 
Nobility  and  the  People* 

WHEN  the  Romans,  attacked  on  all 
fides  by  the  Barbarians,  were  reduced 
to  the  fleceflity  qf  defending  the  centre  qf  their 
Empire,  they  abandoned  Great  Britain  as  well 
as  feveral  other  of  their  diftant  provinces* 
The  Iflapd,  thus  left  to  itfelf,  became  a  prey 
to  the  Nations  inhabiting  *the  ihores  of  the 
Baltic ;  who,  having  firft  deftroyed  the  ancient 
inhabitants,  and  for  a  long  time  reciprocally 
annoyed  each  other,  eftabliftied  feveral  Sovet 
reignties  in  the  fouthern  part  of  the  Jfland,  af* 
terwards  called  England,  which  at  length  were 
united,  under  Egbert,  into  one  Kingdom, 

The  fucceffors  of  this  Prince,  denominated 
the  Anglo-Saxon  Princes,  among  whom  Alfreci 
the  Great  and  Edward  the  Confeflbr  are  partieu-r 
larly  celebrated,  reigned  for  about  two  hundred 
years ;  but^  though  our  knowledge  of  the  prin- 
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cipa!  events  of  this  early  period  of  the  Englifh 
Hiftory  is  in  fome  degree  exaft,  yet  we  have* 
but  vague  and  uncertain  accounts  of  the  nature 
of  the  Government  which  thofe  Nations  in  * 
troduced. 

It  appears  to  have  had  little  more  affinity 
•  vith  the  prefent  Conftitution,  than  the  general 
relation,  common  indeed  to  all  the  Govern- 
ments eftablilhed  by  the  Northern  Nations, 
that  of  having  a  King  and  a  Body  of  Nobi- 
lity ;  and  the  ancient  Saxon  Government  is 
fC  left  us  in  ftory  (to  ufe  the  expreffions  of 
"  Sir  William  Temple  on  the  fubjeft)  but  like 
u  fo  many  antique,  broken,  or  defaced  pic- 
fC  tures,  which  may  ftill  reprefent  fomcthing 
"  of  the  cuftoms  and  falhions  of  thofe  ages, 
€g  though  little  of  the  true  lines,  proportions, 
"  or  refemblance  (a).n 

It  is  at  the  era  of  the  Conqueft,  that  we  are 
to  look  for  the  real  foundation  of  the  Englifh 
Conftitution.  From  that  period,  fays  Spelman, 
nows  feftorttm  nafcitur  or  do.  ^William  of  Nor* 
mandy,  having  defeated  Harold,  and  made 

(m)  See  his  fntrodttffion  to  the  Hiftory  of  England. 

(1)  See  Spelman,  Of  Partiawuwts.—lt  hat  been  a 
favourite  thefii  with  many  Writen,  to  pretend  that  the 
8a*on  Government  wa* ,  at  the  tune  of  the  ConqueA,  by 


8        THE  CONSTITUTION 

himfelf  matter  .of  the  Crown,  fubverted  thfc 
ancient  fabric  of  the  Saxon  Legiflation :  he 

no  means  fubverted  ;  that  William  of  Normandy  le- 
gally acceded  to  the  Throne,  and  consequently  to  the  en- 
gagements, of  the  Saxon  Kings  *  and  much  argument  has 
in  particular  been  employed  with  regard  to  the  word  Conr 
quefi,  which,  it  has  been  fa  id,  in  the  feudal  fcnfe  only  meant 
acquifition.  Thefe  opinions  have  been  particularly  infifted 
u£on  in  times  of  popular  oppofitibn :  and,  indeed,  there 
was  a  far  greater  probability  of  fuccefs,  in  raifmg  among 
tHe  People  the  notions  familiar  to  them  of  legal  claims 
•nd  long  eftablifhed  cufloms,  than  in  arguing  with  therrt 
from  the  no  lefs  rational,  but  lefs  determinate,  and  fome- 
what  dangerous,  doctrines,  concerning  the  original  rights 
of  Mankind,  and  the  lawfulnefs  of  at  all  times  oppofing 
force  to  an  oppreflive  Government. 

But  if  we  confider  that  the  manner  in  which  the 
public  Power  is  formed  in  a  State,  is  fo  very  ellential  a 
j>art  of  its  Government,  and  that  a  thorough  change  in 
,  this  refpect  was  introduced  into  England  by  the  Conqueft, 
we  fhall  not  fcruple  to  allow  that  a  new  Government  was 
eftablifhed.  Nay,  as  almoft  the  whole  landed  property 
in  the  Kingdom  was  at  that  time  transferred  to  other 
hands,  a  new  Syftem  of  criminal  Juftice  introduced,  and 
the  language  of  the  law  moreover  altered,  the  revolution 
may  be  faid  to  have  been  fuch  as  is  not  perhaps  to  be 
paralleled  in  the  Hiftory  of  any  other  Country. 

Some  Saxon  laws,  favourable  to  the  liberty  of  the 
people,  were  indeed  again  eftablifhed  under  the  fuc- 
ceflbrs  of  William  ;  but  the  introduction  of  fome  new 
modes  of  proceeding  in  the  Courts  of  Juftice,  and  of  a 
few  particular  laws,  cannot,  fo  long  as  the  ruling  Power 
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exterminated,  or  expelled,  the  former  occu- 
piers of  lands,  in  order  to  diftribute  their  pof- 
feffions  among  his  followers  j  and  eftabliihed 
the  feudal  fyftem  of  Government,  as  better 
adapted  to  his  fituation,  and  indeed  the  only  one 
of  which  he  pbffeffed  a  competent  idea.  ' 

in  the  State  remains  the.  fame,  be  faid  to  be  the  intro- 
duction qf  a  new  Government ;  and,  as  when  the  laws 
in  queftion  were  again  eftabliihed,  the  public  power  in 
England  contained  in  the  fame  channel  where  the  Con* 
quell  has  placed  it,  they  were  more  properly  new  modi- 
iications  of  the  Anglo-Norman  Conftitutiop,  than  they 
were  the  abolition  of  it  *  or,  fince  they  were  again  a- 
dopted  from  the  Saxon  Legiflation,  they  were  rather 
imitations  of  that  legiflation,  than  the  reftoration  of  the 
Saxon  Government. 

Contented,  however,  with  the  two  authorities  I  have 
above  quoted,  fSfelman  and  Temple)  I  fhall  dwell  no 
longer  on  a  difcuffion  of  the  precife  identity,  or  differ- 
ence, of  two  Governments,  that  is,  of  two  ideal  fyf- 
tem s,  which  only  exift  in  the  conceptions  of  men.  Nor 
do  I  wifh  to  explode  a  dottrine,  which,  in  the  opinion 
pf  fome  perfons,  giving  an  additional  fan&ion  and  dig- 
nity to  the  Englifh  Government,  contributes  to  increafe 
their  love  and  refpedt  for  it.  It  will  be  fufikient  for  my 
purpofe,  if  the  Reader  fhall  be  pleafed  to  grant  that  a 
material  change  was,  at  the  time  of  the  Conqueft,  ef- 
fected in  the  Government  then  exifting,  and  is  accord- 
ingly difpofed  to  admit  the  proofs  that  will  prefently 
be  laid  before  him,  of  fach  change  having  prepared  the 
cflablifhracnt  of  the  prefent  Englifh  ConfUtution. 
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This  fort  of  Government  prevailed  alfo  in 
almoft  all  the  other  parts  of  Europe.  But, 
inftead  W  being  eftablifhed  by  dint  of  arms 
and  all  at^once,  as  in  England,  it  had  only 
been  eftabliihed  on  the  Continent,  and  particu* 
larly  in  France,  through  a  long  feries  of  flow 
fucceflive  events ;  a  difference  of  circumftance* 
this,  from  which  confequences  were  in  time  to 
arife,  as  important  as  they  were  at  firft  difficult 
to  be  forefeen- 

The  German  Nations  who  pafled  the  Rhine 
to  conquer  Gaul,  were  in  a  gr$at  degree  indepen- 
dent. Their  Princes  had  no  other  title  to  their 
power,  but  their  own  valour  and  the  free  ele&ion 
of  the  People ;  and  as  the  latter  had  acquired 
in  their  forefts  but  contra&ed  notions  of  fove- 
reign  authority,  they  followed  a  Chirf,  lefs  in 
quality  pf  fubje&s,  than  as  companions  in  con* 
queft. 

Betides,  this  conqueft  was  not  the  irruption 
of  a  foreign  army,  which  only  takes  poffejEon 
of  fortified  towns,  It  was  the  general  invafion 
of  a  whole  People,  in  fcarch  of  new  habitations  { 
and  as  the  number  of  the  Conquerors  bore  a 
great  proportion  to  that  of  the  conquered,  who 
were  at  the  fame  time  enervated  by  long  peace, 
the  expedition  was  no  fooner  completed  than 
i 
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nil  danger  was  at  an  end,  and  of  courfe  their 
ynion  alio.  After  dividing  among  themfelves 
what  lands  they  thought  proper  to  occupy,  they 
(Separated ;  and  though  their  tenure  was  at  firft 
only  precarious,  yet,  in  this  particular,  they  de» 
peoded  not  on  the  King,  but  on  the. general  tf* 
fembly  of  the  Nation  {a J. . 

Under  the  Kings  of  tbt  fajt  race,  the  fiefs, 
by  the  fnutual  connivance  of  the  Leaders,  at 
firft  became  annual;  afterwards,  held  for  life. 
Under  the  defcendants  of  Qharlemain,  they  be* 
came  hereditary  (i)f  And  when  at  length  Hugh 
Capet  effefted  his  owa  tle&ion  to  the  prejudice 
of  Charles  of  Lorrain,  intending  to  render  the 
Crown,  which  in  fad  was  a  fief,  hereditary  in 
hU  awn  family  (c),  he  eftabliflied  the  hereditari- 
flsip  of  fiefs  as  a  general  principle ;  and  from 

(a)  The  fief*  were  originally  called,  ttmejvre  bemeficii 
fonctjf*  i  and  it  wai  'not  till  under  Charles  U  Gros  the 
term  fit/  began  to  be  in  pfe.— See  Bbneficium,  G/oJl 
J>*  Ctngt. 

.  (J)  Jfud  Francos  tvtro,  finfim  ftdtttntimpti,  jur$  fraredf* 
tario  ad  har?des  tranfiefunt  feuda  \  quod  lab?ut?  facuh  ncno 
jtclpft.     See  Feudum — Du  Cange. 

(c)  |f  ottoman  has  proved  beyond  a  denbt,  in  his  Fran- 
ftydfa,  that  under  the  fwo  firft  races  of  Kings,  the 
Crown,  of  France  was  elective.  The  Princes  of  the 
aeigning^  family  had  nothing  more  in  their  favour,  than 
the  coftbxn  of  cbufing  one  of  that  hoofe. 
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this  epoch,  authors  date  the  complete  eftabliih- 
ment  of  the  feudal  fyftem  in  France; 

On  the  other  hand,  the  Lords  who  gave  their 
fuffrages  to  Hugh  Capet,  forgot  not  the  intereft 
of  their  own  ambition.  They  completed  the 
breach  of  thofe  feeble  ties  which  fubje&ed  them 
to  the  royal  authority,  and  became  every  where 
independent.  They  left  the  King  rjo  juris- 
diction either  over  themfelves,  or  their  Vaflkls ; 
they  referved  the  right  of  waging  war  with 
each  other ;  they  even  affumed  the  fame  privi- 
lege, in  certain  cafes,  with  regard  to  the  King 
himfelf  (a) ;  fo  that  if  Hugh  Capet,  by  ren- 
dering the-Crown  hereditary,  laid  the  founda- 
tion of  the  greatnefs  of  his  family,  and  of  the 
Crown  itfelf,  yet  he  added  little  to  his  own  au- 
thority, and  acquired  fcarcely  any  thing  more 
than  a  nominal  fuperiority  over  the  number  of 

*  (a)  The  principal  of  thefe  cafps  was  when  the  King 
refufed  to  appoint  Judges  to  decide  a  difference  between 
himfelf  and  one  of  his  iirft  Barons ;  the  latter  had  then 
a  right  to  take  up  arms  again  ft  the  King  ;  and  the  fub- 
ordinate  Vaflals  were  fo  dependent  on  their  immediate 
Lords,  that  they  were  obliged  to  follow  them  agajnft  the 
Lord  Paramount.  St.  Lou>,  though  the  power  of  the 
Crown  was  in  his  time  much  in  ere  a  fed,  was  obliged  tp 
confirm  both  this .  privilege  of  the  £rfl  Barons,,  and  this, 
obligation  of  their  VafTals. 
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Sovereigns  who. then  fwarmed  in  France  (a). 

But  the  eftablifhment  of  the  feudal  fyftem  in 
England,  was  an  immediate  and  fudden  confe- 
quence  of  that  conqueft  which  introduced  it. 
Befides, .  this  conqueft  was  made  by  a  Prince 
who  kept  the  greater  part  of  his  army  in  his  own 
pay,  and  who  was  placed  at  the  head  of  a  peo- 
ple over  whom  he  was  an  hereditary  Sovereign  s 
circumstances  which  gave  a  totally  different 
turn  to  the  Government  of  that  kingdom* 

Surrounded  by  a  warlike,  though  a  con- 
quered Nation,  William  kept  on  foot  part 
of  his  army..  The  Englifh,  and  after  them 
the  Normans  themfelves>  having  revolted,  he 
cruflied  both ;  ♦  and  the  new  King  of  England, 
at  the  head  of  victorious  troops,  having  to  do 
with  two  Nations  laying,  under  a  reciprocal 
check  from  the  enmity  they  bore  to  each  other, 

;' 
(a)  "  The  Grandees  of  the  Kingdom,"  fays  Mezeray, 
"  thought  that  Hugh  Capet  ought  to  put  up  with  all 
"  their  infults,  becaufe  they  had  placed  the  Crown  on 
"  his  head :  nay,  fo  great  was  their  licentioufaefs,  that 
"  on  his  writing  to  Audebert,  Vifcount  of  Perigueux, 
"  ordering  him  to  raife  the  fiege  he  had  laid  to  Tours, 
u  and  afking  him,  by  way  of  reproach,  who  had  made 
"  him  a  Vifcount  ?  that  Nobleman  haughtily  anfwered, 
"  Not  yeut  but  tbofi  who  made  you  a  King.  [Non  pas 
"  vous,  m&is  ceux  qui  vous  ont  fait  Roi.]" 
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and  moreover  equally  fubdued  by  a  ferife 
of  their  unfortunate  attempts  of  refiftance* 
found  himfelf  in  the  moft  favourable  circum* 
fiances  for  becoming  an  abfolute  Monarch  j  and 
hi9  laws,  thus  promulgated  in  the  midft  as  it 
were  of  thunder  and  lightnings  impofed  the 
yoke  of  defpotifm  both  on  the  vi&ors  and  the 
vanquHhed. 

He  divided  England  into  fixty  thoufand  two 
hundred  and  fifteen  military  fiefs,  all  held  of 
the  Crown ;  the  pofleflbrs  of  which  were,  on 
pain  of  forfeiture,  to  take  up  arms,  and  repair 
to  his  ftandard  or  the  firft  fignal :  he  fubje&ed 
not  only  the  common  people/ but  even  the  Ba- 
rons, to  all  the  rigours  of  the  feudal  Govern* 
ment :  he  even  impofed  on  them  his  tyranni- 
cal foreft  laws    (a). 

He  aflumed  the  prerogative  of  imposing 
taxes.  He  inverted  himfelf  with  the  whole 
executive  power  of  Government.     But  what 

(a)  He  referred  to  himfelf  an  exclude  prhrilegc  of 
killing  game  throughout  England,  and  enaded  the  fe- 
Vcrcft  penalties  on  all  who  fhould  attempt  it  withoat  his 
permiffion.  The  fuppreffion,  or  rather  mitigation  of 
thefe  penalties,  was  one  of  the  articles  of  the  Chart*  dt 
Forefta,  which  the  Barons  afterwards  obtained  by  force  of 
arms.  Jfullus  d*  cetera  amttat  <vitam,  w/  mtmtrm^  frs 
venatiin*  noftrd*     Ch.  de  For  eft.  Art.  to. 
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was  of  the  greateft  confequence,  he  arrogated 
to  himfelf  the  moft  extenfive  judicial  power,  by 
the  eftablhhment  of  the  Court  which  was  called 
Aula  Regis;  a  formidable  tribunal,  which  re- 
ceived appeals  from  all  the  Courts  of  the  Ba- 
•  rons,  and  decided  in  the  laft  refort  on  the  eftatet, 
honour,  and  lives  of  the  Barons  themfelves, 
I  and  which,  being  wholly  compofcd  of  the  great 
officers  of  the  Crown,  removeable  at  the  King's 
pleafure,  and  having  the  King  himfelf  for  Pre* 
fident,  kept  the  firft  Nobleman  in  the  Kingdom 
under  the  fame  controul  as  the  me^neft  fubjed* 

Thus,  while  the  Kingdom  of  France,  in 
confequence  of  the  flow  and  gradual  formation 
of  the  feudal  government,  found  itfelf,  in  the 
iflue,  compofed  of  a  number  of  parts  fimply 
placed  by  each  other,  and  without  any  recipro- 
cal adherence,  the  Kingdom  of  England  on 
the  Contrary,  in  confequence  of  the  fuddcn  and 
violent  introduction  of  the  fame  fyftem,  be- 
came a  compound  of  parts  united  by  the  ftrongeft 
ties,  and  the  regal  Authority,  by  the  preffure 
of  its  immenfe -weight,  consolidated  the  whole 
into  one  compaft  indiflbhible  body. 

To  this  difference  in  the  original  Constitu- 
tion of  France  and  England,  that  is,  in  the 
original  power  of  their  Kings,  we  are  to  attri- 
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bute  the  difference,  fo  little  analogous  to  its 
original  caufe,  of  their  prefent  Conftitutions. 
This  it  is  which  furnifhes  the  foliation  of  a  pro- 
blem which,  I  rauft  confefs,  for  a  long  time 
perplexed  me,  and  explains  the  reafoii  why, 
of  two  neighbouring  Nations,  fituated  almoft 
under  the  feme  climate,  ^nd  having  one  com- 
mon origin,  the  one  has  attained  the  fummit 
of  liberty,  the  other  has  gradually  funk  under 
an  abfolute  Monarchy. 

In  France,  the  royal  Authority  was  indeed  in- 
confiderable ;  but  this  circumftance  was  by  no 
means  favourable  to  the  general  liberty.  The 
Lords  were  every  thing ;  and  the  bulk,  of  the 
Nation  were  accounted  nothing.  All  thofe  wars 
which  were  made  on  the  King,  had  not  liberty 
for  their  objeA;  for  of  this  the  Chiefs  al- 
ready enjoyed  but  too  great  a  fhare  :  they  were 
the  mere  effeft  of  private  ambition  or  caprice. 
The  People  did  not  engage  in  them  as  affo- 
ciates  in  the  fupport  of  a  caufe  common  to  all ; 
they  were  dragged,  blindfold  and  like  flaves,  to 
the  ftandard  of  their  Lea4ers.  In  "the  mean 
time,  as  the  laws  by  virtue  of  which  their  Mas- 
ters were  confidered  as  Vaffals,  had  no  relation  to 
thofe  by  which  they  were  themfelves  boiind  as 
fubje&s,  the  refiftance  of  which  they  were  made 
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the  inftrutnents,  never  produced  any  advan* 
tageous  confequcnce  in  their  favour,  nor  did  it 
eftibliih  any  principle  of  freedom  that  was  in 
any  cafe  applicable  to  them* 

The  inferior  Nobles,  who  fliared  in  the  inde- 
pendence of  the  fuperior  Nobility,  added  alfo 
the  effedts  of  their  own  infolence  to  the  defpot- 
ifm  of  fo  many  Sovereigns ;  and  the  People,  wea- 
ried out  by  fufferiugs,  and  rendered  defperate  by 
oppreffion,  at  times  attempted  to  revolt.  But 
being  parcelled  out  into  fo  many  different  States, 
they  could  never  perfe&ly  agree,  either  in  the  na- 
ture, or  the  times  of  their  complaints.  The  in- 
x  furredions,  which  ought  to  have  been  general, 
were  only  fucceffive  and  particular.  In  the  mean 
time  the  Lords,  ever  uniting  to  avenge  their 
totamon  caufe  as  Mailers,  fell  with  irrefiftible 
advantage  on  Men  who  were  divided;  the  People 
were  thus  feparately,  and  by  force,  brought 
back  to  their  former  yoke ;  and  Liberty,  that 
precious  offspring,  which  requires  fo  many  fa- 
vourable circumftances  to  folter  it,  was  every 
where  ftiflcd  in  its  birth  (a)< 

(a)  It  may  be  feen  in  Mezeray,  how  the  Flemings,  at 
the  time  of  the  great  revolt  which  was  caufed,  as  he  fays, 
"  by  the  inveterate  hatred  of  the  Nobles  (leg  Gentils- 
«  honlroes")  againll  the  people  of  Ghent,"  were  crn&ed 
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At  length,  when  by  conquefts,  by  efcheats* 
or  by  Treaties,  the  feveral  Provinces  eame  to  be 
reunited  (a)  to  the  extenfivp  and  continually  in- 
creafing  dominions  of  the  Monarch,  they  be- 
came fubjedtto  their  new  Matter,  already  trained . 

by  the  union  of  almoft  all  the  Nobility  of  France, — Set 
Mexeray,   Reign  of  Charles  VI. 

(a)  The  word  re-umon  cxprefles  in  the.  French  law,  or 
Hiftory,  the  redu&ion  of  a  Province  to  an  immediate  de- 
pendence on  the  Crown.  The  French  lawyer*,  who 
were  at  all  times  remarkably  zealous  for  the  aggrandife- 
ment  of  the  Crown  (a  zeal  which  would  not  have  been 
blameable,  if  it  had  been  exerted  only  in  the  fuppreffipji 
of  lawlefs  Axiflrocacy)  always  contended,  that  wien  * 
province  once  came  into  the  pofleffion  of  the  King,  even 
any  private  dominion  of  his  before  he  acceded  to  the 
Throne,  it  became  re-united  for  ever :  the  Ordonnance  of 
Mpulins,  in  the  year  1566,  has  fince  given  a  thorough 
fan&ion  to  thefe  principles.  The  re-union  of  a  province 
might  be  occasioned,  firft,  by  the  cafe  juft  mentioned,  of 
the  acceffion  of  the  pofleffor  of  it  to  the  throne :  thus,  at 
the  acceffion  of  Henry  IV.  (the  fitter  of  the  late  King  be* 
ing  excluded  by  the  Salic  law)  Navarre  and  Beam  were 
reunited.  Secondly,  by  the  felony  of  the  pofiefibr,  when 
the  King  was  able  to  enforce  by  dint  of  arms,  the  judg- 
ment pa/Ted  by  the  Judges  he  had  appointed :  thus  the 
fmall  Lordflup  of  Rambouillet  was  feized  upon  by  Hugh 
papet;  on  which  authors  remark  that  it  was  the  firft  domi- 
nion that  was  re-united  :  and  the  duchy  of _  Normandy 
was  afterwards  taken  in  the  fame  manner  by  Philip  Au- 
guftua  from  John  King  of  England,  condemned  for  the 
murder  of  Arthur  Duke  of  Britanny.  Thirdly,  by  the  laflf 
will  of  the  poflcflbr :  Provence  was.  re-united  in  this  man- 
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to  obedience.  The  few  privileges  which  the  Ci- 
ties had  been  able  to  preferve,  were  little  re- 
fpeded  by  a  Sovereign  who  had  himfelf  ehtered 
into  no  engagement  for  that  purpofe ;  and  as  the 
re-unions  were  made  at  different  times,  the  King 
was  always  in  a  condition  to  overwhelm  every 
new  Province  that  accrued  to  him,  with  the 
weight  of  all  thofe  he  already  poflefTed; 

ner,  under  the  reign  of  Lewis  XI.  Fourthly,  by  inter- 
marriages :  this  was  the  cafe  of  the  county  of  Champagne, 
under  Philip  the  Fair ;  and  of  iJritanny  under  Francis  I. 
Fifthly,  by  the  failure  of  heirs  of  the  blood,  and  fqme* 
times  of  heirs  male :  thus  Burgundy  was  feized  upon  by 
Lewis  XL  after  the  death  of  Charles  the  Bold,  Duke  of 
that  Province,  Laftly,  by  purchafes  :  thus  Philip  of  Va- 
lois  purchafed  the  Barony  of  MorftpeUief ;  Henry  IV.  the 
Marquifot  of  Suluces ;  Lewis  XIII.  the  Principality  of 
Sedan,    Sec. 

Thefe  different  Provinces,  which,  with  others  united, 
•r>f-**iW,  after  a  like  manner,  how  compofe  the  French 
Monarchy,  not  dnlythos  conferred  on  their  *refpe£Kve 
Sovereigns  different  title*,  but  aMb  differed  from  each 
other  with  refpeft  to  the  laws  which  they  followed,  and 
Hill  follow  :  the  one  are  governed  by  the  Roman  law, 
and  are  called  Pays  dt  Droit  icrit ;  the  others  follow  parti- 
cuiar  cuftoms,  which  in  procefs  of  time  have  been  fet  down 
in  writing,  and  are  called  Pays  de  Droit  Coutumier.  In 
thofe  Provinces  the  people  had,  at  times,  purchafed  privi- 
leges from  their  Princes,  which  in  the  different  Provinces 
were  aMb  different,  according  to  the  wants  and  temper  of 
the  Princes  who  granted  them* 

C  2 
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As  a  farther  confcquencer  of  thefe  difference* 
between-  the  times  of  the  re-unions^  the  feveral 
pairts  of  ^  the  Kingdom'  entertained;  no  views  of 
affifting  each  other.  When  fome  reclaimed' 
their  privileges,  the  others,  long  fince  reduced* 
to  fubje&ion,  had  already  forgotten  their's.  Be- 
fides,  thefe  privileges,  by  reafon  of  the  differ- 
ences of  the  Governments  under  which  the  Pro- 
vinces had  formerly  been  held,  were  alfo  almoft 
every  where  different:  the  circumftancesr  which 
happened  in  one  place*  thus  bore  little  affinity 
to  thofe  which  fell  out  in  another ;  the  fpirit 
of  union  was  loft,  or  rather  had  nfcvcr  exifted : 
each  Province,  restrained  within  its  particular 
bounds,  only  feryed  to  infure  the  general  fubmif- 
fion ;  and  the  fame  caufes  which  had.  reduced 
that  warlike,  fpirited  Nation,  to  a  yoke  of  fub* 
jeftion,  concurred  alfo  to  keep  them  under  it. 

Thus  liberty  periflied  in  France,  becaufe  it 
wanted  a  favourable  culture  and  proper  Situa- 
tion- Planted,  if  I  may  fo  exprefs  myfelf,  but 
juft  beneath  the  furface,  it  prefently  expanded,, 
and  fent  forth  fome  large  {hoots ;  but  having 
taken-  no  root,  it  was  fodh  plucked  up.  In 
England,  on  the  contrary,  the  feed  lying  at  a 
great  depth,  and  being  covered  with  an  enor- 
mous weight,  feemed  at  firft  to  be  fmothered  ;- 
7   . 
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trot  it  vegetated  with  the  greater  force ;  it  im- 
bibed a  more  rich  and-  abundant  nourishment ; 
itsfap  and  juice  became  better  arffimflated,  and 
it  penetrated  and  filled  up  with  its  roots  the 
-whole  body  of  the  foil.  It  was  the  exceftve 
power  of  the  King  which  made  England  free, 
fcecaufe  it  was  this  very  excels  that  gave  rife  to 
the  lpiiit  of  union,  and  of  concerted  refiftance, 
Poffibffed  of  exteixfive  demefces,  the  King  found 
fcimfelf  independent ;  veiled  with  the  mot 
formidable  prerogatives,  he  cruflxed  at  pleafurc 
the  inoft  powerful  Barons  in  the  Realm :  fc  was 
only  by  clofe  and  numerous  confederacies, 
therefore,  that  thefe  could  rcfift  his  tyranny ; 
they  even  were  compelled  to  aflbciate  the  Peo- 
ple in  diem,  and  make  them  partners  of  public 
liberty. 

Afitmbled  with  their  Vaffals  in  their  great 
Halts,  where  they  difpenfed  their  hofpitality, 
deprived  of  the  amufements  of  more  polilhed 
Nations,  naturally  inclined,  befides,  freely  to 
expatiate  on  obje&g  of  which  their  hearts  were 
full^their  converfation  naturally  turned  on  the 
injuftice  of  the  public  impofitions,  on  the  ty* 
ranny  of  die  judical  proceedings,  and,  above 
tti,  on  the  detected  foreft  laws. 

C3 
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Dcftitute  of  an  opportunity  of  cavilling 
about  the  meaning  of  laws  the  terms  of  which 
jyere  precife,  Qr  rather  difdaining  the  refource 
pf  fophiftry,  they  were  naturally  led  to  examine 
ihto  the  firft  principles  of  Society ;  they  en- 
quired into  the  foundations  of  human  authority, 
and  became  convinced,  that  Power,  when  its 
objedt  is  not  the  good  of  thofe  who  are  fubjeft 
to  it,  is  nothing  more  than  the  right  of  the 
ftrongeft,  and  may  be  reprefled  by  the  exertion 
pf  a  fimilar  right. 

The  different  orders  of  the  feudal  Govern  * 
fiient,  as  eftablifhed  in  England,  being  con- 
nected by  tenures  exadtly  fimilar,  the  fame 
maxims  which  were  laid  down  as  true  againft 
the  Lord  paramount  in  behalf  of  the  Lord  of 
an  upper  fief,  were  likewife  to  be  admitted 
jagainft  the  Utter,  in  behalf  of  the  owner  of  aij 
inferior  fief.  The  fame  maxims  were  alfp  to  be 
applied  to  the  poffefipr  of  a  {till  lower  fief :  they 
farther  defcended  X9  the  freeman,  and  to  the 
peafant ;  and  the  fpirit  of  liberty,  after  having 
circulated  through  the  different  branches  of  the 
feudal  (Subordination,  thus  continued  to  flow 
through  fijeceffive  homogeneous  channels ;  it 
forced  a  paffage  to  itfelf  into  the  remoteft  rapur 
jj&tions^  and  the  principle  of  primeval  cqus^ 
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Kty  became  every  where  diffufed  and  cftabliflied. 
A  fecred  principle,  which  neither  injuftice 
nor  ambition  can  erafe  ;  which  exifts  in  every 
breaft,  and,  to  iexert  itfeif,  requires  only  to  be 
awakened  among  the  numerous  and  oppreffed 
clafles  of<Mankind. 

But  when  the. Barons,  whom  their  perfonal 
confequence  had  at  firft  caufed  to  be  treated 
with  caution  and  regard  by  the  Sovereign,  be- 
gan to  be  no  longer  fo,  when  the  tyrannical  laws 
of  the  Conqueror  became  ftill  more  tyrannically  • 
executed^  the  confederacy,  for  which  the  gene- 
ral oppreffion  had  paved  the  way,  inftantly  took 
place.  The  Lord,  the  Vaffal,  the  inferior  Vaf- 
fal,  all  united.  They  even  implored  the  aflift- 
ance  of  the  peafants  and  cottagers ;  and  that 
haughty  averfion  with  which  on  the  Continent 
the  Nobility  repaid  the  induftrious  hands  which 
fed  them,  was,  in  England,  compelled  to  yield 
to  the  preffing  neceffity  of  fetting  bounds  to 
the  Royal  authority. 

The  People,  on  the  other  hand,  knew  that 
the  caufe  they  were  .called  upon  to  defend, 
was  a  caufe  common  to  all;  and  they  were 
fenfible,  befides,  that  they  were  the  nec£ flary 
fupporters  of  itl  Inftrufted  by  the  example 
gi  pheir  Leaders,  they  fpoke  and  ftipuktod 

"  S  4  ,:. 
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conditions  for  themfelvcs ;  they  ipfiftecj  tfrpti 
for  the  future,  every  individual  flipuW  be  intU 
tied  to  the  protc&ion  of  the  hw;  and  thus  did 
thofe  rights  with  which  the  Lords  had  ftrepgth- 
ened  themfelves,  in  order  to  oppofe  the  tyran* 
ny  of  the  Crown,  become  a  bulwark  which  was, 
in  time,  to  reftraip  thpir  own, 

•         -      .  ■  \ ; ; 

C  H  A  P,    IIr 

A  fecond  advantage  England  had  over  France  ? 
—it  formed  one  undivided  State. 

IT  wag  in  the  reign  of  Henry  the  f  irft,  abouf 
forty  years  after  the  Conqueft?  fh^t  jve 
fee  the  above  caufes  begin  to  operate.  This 
Prince  having  afcended  the  throne  to  the  ex* 
plufion  of  his  elder  brother,  was  fenfible  that  he 
had  no  other  means  to  maintain  his  power  than 
by  gaining  the  affeftion  of  his  fubjedts ;  but,  at 
the  fame  time,  he  perceived  that  it  muft  be 
jhe  affeftion  of  the  whole  nation :  he,  therefore, 
not  onljr  mitigated  the  rigour  of  the  feudal  laws 
in  favour  of  the  Lords,  but  alfo  annexed  as  a 
condition  to  the  Charter  he  granted,  that  the 
Lords  fliould  allow  the  fame  freedom  to  their 
refj>e£tive  Yaffals,    Care  was  eyen  t$ken  tq 
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•jbcdfth  thofe  Jaws  of  the  Conqueror  whieji  Jay 
fceaviefi  on  the  lower  claffles  of  the  People  (a). 
I  Vojlei  Henry  the  Secpnd,  liberty  pok  3 
farther  {bide  £  and  ths  anciept  Trw/  £y  ^'agr, 
a  mode  pf  procedure  wfiicb  fs  at  prefent  one 
of  tjie  moft  valuable  rarts  of  the  Englifh 
law,  made  fgain,  jhqugft  ir^pjerfe&ly,  its  apr 
peararjce. 

But  thefe  cayfps,  lyhich  fra.d  worked  bujt 
fiientjy  and  flpwly, under  the  two  tjerjrys,  who 
were  Princes  in  fome  degree  juft,  and  of 
great  capacity,  ijiapifeltefl  thepfelvesj  at 
pnce,  pnder  thp  defppfic  reign  pf  King  Jpht}. 
The  royal  prcfpg^tiye?  ^n4  the  foreft  laws, 
Jiaying  been  £ xertpd  by  this  Pfifice  to  ?  .degree 

{h)  Ampogft  others,  tjie  law  of  the  &#$*..     It  might 
be  matter  of  carious  difcuffion  to  inquire  what  the  Anglo- 
'  Saxon  Government  would  in  ^rocefc  of  time  have  become, 
*od  of  court*  the  Gomnaieat  of  England  he,  at  this  pre- 
fent time,  if  the  event  of  the  Congueft  had  never  taken 
place ;  which,  by  conferring  an  immenfe  as  weH  as  pn,- 
ufoal  power  on  the  Head  of  the  feudal  Syftem,  compelled 
the  Nobi^tj  to  contract  a  foiling  and  fincere  union  with 
thePeopk.     It  h  vary  pjobafale.that  the  Eogljfo  Go- 
vernment ivoujd  a*  thj*  day  fie  dfc  fame  as  that' which 
long  prevailed  in  Scotland*  where  the  King  an4  Nobles 
engrofled?  jointly,  or  by  turns,  the  whole  power  in  t^o 
State,  the  fame  as  in  Sweden,  the  fame  as  in  Denmarlb 
,  £?antries  whence  the  4nglo-Saxoiis  came* 
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ofexceffive  feverity,  he  foon  JDeheld'a  genera^ 
confederacy  formed  againft  him  :  and  here  we* 
muft  obferve  another  circumftance,  highly  ad^ 
vantageous,  as  well  as  peculiar  to  England.  :  . 
England  w^s  not,  like  France,  an  aggre- 
gation of  a  number  of  different  Sovereignties  :. 
it  formed  but;  erne  State,  and  acknowledged 
but  one  Mafter,  one  general  title,  The  fame, 
laws,  tfye  fame  kip 4  of  dependence,  confe* 
quently  the  fame  potions,  the  fame  interefts, 
prevailed  throughout  the  whole.  The  extre- 
mities  of  the  kingdom  could,  at  all  times, 
unite  to  give  ^  check  to  the  exertions  of  an 
unjuft  power,  From  the  river  Tweed  to 
Portfmouth,  from  Yarmouth  to  the  Land's 
End,  all  was  ip  motion  :  the  agitation  in- 
creafed  from  the  diftance  like  the  rplling  waves 
of  an  extenfive  fea ;  and  the  Monarch,  left  to 
frimfeif,  and  destitute  of  refources,  faw  himfelf 
attacked  on  all  fides  by  an  univerfal  combina* 
tion  of  his  fubje&s, 

No  fooner  was  the  ftandard  fet  up  againft 
John,  than  his  very  Courtiers  forfook  him. 
In  this  fituation,  finding  no  part  of  his  king- 
dom lefs  irritated  againft  him  than  another, 
having  no  detached  province  which  he  could 
engage  in  his  defence  by  promifes  of  pardon, 
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er  of  particular  conceffions,  the  ttivial  thbUgV 
©ever-failing  refources  of  Government,  he  waSf 
compelled,  with  feven  of  his  attendants',  all  that 
remained  with  him,  to  fubmit  himftlf  to  tl«i' 
difpofal  of  his  fubjefts ;  and*  he  figned  at  Run«> 
ing  Mead  (a)  the  Charter  of  the  Foreft,  toge* 
ther  with  that  famous  charter,  which,  from1  its 
iuperior  and  extenfive  importance,  if  denomi- 
nated Magna  Charts., 

By  the  former,  the  moff  tyrannical  part  of 
the  foreft  laws  was  abolilhed ;  and  by  the  lat- 
ter, the  rigour  of  the  feudal  laws  was  greatly 
mitigated  in  favour  of  the  Lords,  But  this 
Charter  did  not  flop  there ;  conditions  were  al- 
fo  ftipulated  in  favour  of  the  numerous  body 
of  the  people  who  had  concurred  to  obtain  it^ 
and  who  claimed,  with  fword  in  hand,  a  fhara 
in  that  fecurity  it  w^j  meant  to  eftablilh.  It 
was  hence  inftituted'by  the  Great  Charter,  that 
the  famefervices  which  were  remitted  in  favour 
of  the  Barons,  fliould  be  in  like  manner  remitted 
in  favouT  of  their  yaffals.  This  Charter  more- 
over eftabliihejd  an  equality  of  weights  and 
jneafurds  throughout  England ;  it  exempted  the 
Merchants  from  arbitrary  inipofts,  and  gaVe 

{•)  Anno  1,215.  * 
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jtfrei»  liberty  to  ejiter  aad  depart  the  Kingfoaji 
at  pteafure :  it  evep  extended  to  the  low£ft  or> 
ders  of  the  State,  "finee  it  enafted,  that  the  ^i/r 
£w,  jojr  Bondman,  fhould  not  be  fubjed  to  the 
forfeiture  pf  his  implements  of  tillage  Laftly, 
by  the  twenty-ninth  -^rticjeof  rji<e;fap*e  Char* 
ter,  it  was  sna&ed,  that  no  Subject  {hould  be 
exiled ^  or  in  any  ihape  whatever  molefted,  ei- 
ther in  his  perfon  or  effe&s,  otherwife  than  by 
Judgment  of  hi?  peers,  and  according  to  the 
law  pf  the  tend  (4)  t  gn  article  fo  important 
that  it  may  be  fajd  to.  comprehend  the  whole 
end  and  defigo  of  political  fbcieties ;  and  from 
that  moment  the  pnglifh  would  have  been  a 
free  People, p  if  there  were  not  an  immcnfe  " 
diftaj).ce  between  the  making  of  laws,  and  thp 
pbferying  of  them, 
,  Byt  tfroygh  this  Charter  wanted  moft  of 
thofe  fupports  which  were  neceflary  to  infure 
rpfpe^t  to  it,  though  it  did  not  fectire  to  the 

(a)  u  Nullus  liber  homo  capiatur,  vel  imprifonetnr, ' 
kt  vel  diflefietur  de  libero  teneinento  fuo,  vel  libertatibus 
"vel  liberis  confuetudinibns  fais ;  aat  ndagetar,  aat 
u  exaletar,  aot  aliquo  modo  detonator  j  nee  fcper  earn 
'«  ibimu$,  nee  fiiptr  tm  snittemas,  mfi  per  legale  jji- 
u  didttm  pariom  foorum,  vel  per  legem  terrae.  Nulli 
*•  vendemus,  nulli  negabimus,  aut  differemus,  jaftitiam, 
M  vel  re&um.''     Magna  dart.  cap.  xxix. 
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poor  and  friendlefe.  any  certain  and  legal  Me- 
thods of  obtaining  the  execution  of  k  (pro- 
visions which  numberlefs.  tranfgreflbna  alon€ 
could;  in  procefs  of  time,  point  out),  yet  it* 
was  a  prodigious  advance  towards  the  efta- 
blUhmerit  of  public  liberty,  Inifead  of  the 
general  maxims  refpeding  the  rights  of  the' 
People  and  the  duties  of  the  Prince  (maxims? 
againft  which  ambition  perpetually  contends, 
and  which  it  fometimes  even  openly  and  abfo- 
lutely  denies),here  was  fubftituted  a  written  lawy 
that  is,  a*  truth  admitted  by  aSl  parties,  whicfc 
no  longer  required  the  fupport  of  argument. 
The  rights  and  privileges  of  the  individual, 
as  well  in  his  perfon  as  in  his  property,  became 
fettled  axioms.  The  Great  Charter,  at  firft  en- 
a&ed  with  fo  much  folernnity,  and  afterwards 
confirmed  at  the  beginning  of  every  fucceed-' 
ing  reign,  became  like  a  general  banner 
perpetually  fet  up  for  the  union  of  all  clafles 
of  the  people ;  and  the  foundation  was  laid 
oa  which  thofe  equitable  laws  were  to  rife, 
which  offer  the  fame  affiftance  to  the  poor  and 
weak,  as  to  the  rich  and  powerful  (a). 

(a)  The  reader,  to  be  more  fully  convinced  of  the 
reality  of  the  caufes  to  which  the  liberty  of  England  has- 
been  here  afcribed,  as  well  as  of  the  truth  of  the  obfer- 
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.Under  the  long  reign  of  Henry  the  Third/ 
the  differences  which  arofe  between  the  King 
and  the  Nobles,  rendered  England  a  fccne  of 
confufion.  Amidft  the  viciffitudes  which  the 
foFtilne  of  war  produced  in  their  mutual  con* 
fli&s,  the  People  became  ftill  more  and  fiaotc 
fenfible  of  their  importance,  and  fo  did  in  con- 
icquence  both  the  King  an4  the  Barons,  alfo. 
Alternately  courte4  by  both  parties,  they  ob- 
tained a  confirmation  of  the  Great  Charter,  and 
$ven  the  addition  of  new  privileges,  by  the 
ftatut?s  of  Merton  and  of  Marlebridge.    But  I 

▼ations  made  at  the  fame  time  on  the  fituatioo  of  the  peo- 
ple of  France,  needs  only  to  compare  the  Great  Charter, 
fo  extenfive  in  its  provifions,  and  in  whieh  the  Barons  fti- 
pulated  in  favour  even  of  the  Bondman,  with  the  treat/ 
concluded  between  Lewis  the  Eleventh  and  feveral  of 
the  Princes  and  Peers  of  France,  intitled,  A  Treaty  made  at 
St.  Maur,  between  the  Dukes  of  Normandf,  Calabre,  Bre- 
tagnf*  Bourlonnois,  Atevergne,  Nemours  ;  the  Counts  of  Cba- 
rolok,  AmtagnaCy  and  St.  Pol,  and  other  Princes  of  Prance, 
rifen  up  in  fupport  of  the  public  good,  of  the  one  part ;  and 
King  Lewis  the  Eleventh  of  the  other,  OBober  29,  1465. 
In  this  Treaty,  which  was  made  in  order  to  terminate  a 
war  that  was  called  the  war  for  the  Public  good  (pro  bono 
Publico),  no  provifion  was  made  bat  concerning  the  par* 
ticnlar  power  of  a  few  Lords :  not  a  word  was  infertcd 
in  favour  of  the  people.  This  treaty  may  be  feen  at 
large  in  the  pieces  juftificatives  annexed  to  the  Memoire* 
de  Philippe  de  Gnmnes. 
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haften  to*reach  the  grand  epoch  of  the  reign 
of  Edward  the  Fhrft •  a  Prince,  who,  from  his 
numerous  and  prudent  laws,  has  been  denomi- 
nated the  Engliih  Juftinian. 

•Pofieffed  of  great  natural  talents,  and  fuc- 
ceeding  a  Pritlce,  whofe  weaknefs  and  injuftice 
had'rendered  his  reign  unhappy,  Edward  was 
fenfiblethat  nothing  but  a  ftridt  adminiftration 
of  juftice  could,  on  the  one  fide,  curb  a  No- 
bility whom  the  troubles  of  the  preceding  reign 
had  rendered  turbulent,  and  on  the  other,  ap- 
peafe  and  conciliate  the  people,  by  fecuring  the 
property  of  individuals.  To  this  end,  he  made 
jurifprudence  the  principal  objed:  of  his  atten- 
tion ;  and  fo  much  did  it  improve  under  his 
care,  that  the  mode  of  procefs  became  fixed 
and  fettled;  Judge  Hale  going  even  fo  far  as 
to  affirm,  that  the  Engliih  laws  arrived  at  once, 
6?  quafi  per  faltum>  at  perfection,  and  that  there 
has  been  more  improvement  made  in  them  dur- 
ing thcjirft  thirteen  years  of  the  reign  of  Ed- 
ward, than  all  the  ages  fince  his  time  have  done* 

But  what  renders  this  sera  particularly  in- 
tereftjng,  is,  that  it  affords  the  firft  inftance  of* 
the  admiffion  of  the  Deputies  of  Towns  and 
Boroughs  iftto  (a)  Parliament. 

[a)  I  mean  their  legal  origin  ;  for  the  Earl  of  Lei- 
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Edward,  continually  engaged  in  war*,  either  / 
againft  Scotland  or  on  the  Continent,  feeing 
moreover  his  demefnes  confiderablydimiftrfhed, 
was  frequently  reduced  to  the  moft  preffingne- 
ceffitiies.     But  though,  for  ctoftfequence  of  the 
fp frit  of  the  timesy  fie  frequently  indulged  him- 
filf  ifr  particular  a«$  Of  irtjtiftice,  yet  he  per- 
ceivfcd  <hat  it  was  impoffibla  to  extend  a  gene- 
ra* opf>reffion  ov*r  a  body  of  NobleS,  and  a 
Pedple,  who  fo  weH  knew  how  to  unite  in  a 
c6mm6n  caufe.-     In  order  to  faife"  fobfidie* 
therefore,  he  Was  obliged  t6  employ  t  new  me- 
thod, itfd  to  endeavour  to  obtain  thr6ugh  the 
Cottfctit  oi*  the  People,  what  his  Predeceffort 
had  hitherto  expe&ed  from  their  own  power, 
'the  Sheriffs  Were  ordered  to  invite  the  Towns 
atid  Bofoughs  6f  the  different  Counties  to  fend 
Deputies  to  Parliament ;  and  it  h  from  this 
afiri  that  we  art  to*  date  the  ttigin  of  the  Houfe 
of  Cdmmons  (a). 

'  K  ftiuft  be  conftflfed,  hdtfevei*,  that  thefe 
Deputies  6f  the  People  were  not,  at  lirft^ 
poffeffed  of  any  confiderable  authority.    They 

cefter,  who  had  nfurped  the  jtower  doting  part  of  the 
preceding  reign,  had  oOled  fuch  Deputies  tip  to  Pirlia- 
jnent  before. 

(*)  Adno  1295. 
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were  far  from  enjoying  thofe  extenfive  privileges 
which,  in  thefe  days,  conftitute  the  Houfe  of 
Commons  a  collateral  part  of  the  Government : 
they  were  in  thofe  times  called  up  only  to  pro- 
vide for  the  wants  of  the  King,  and  approve 
of  the  refolutions  taken  by  him  and  the  affem- 
bly  of  the  Lords  (*).  But  it  was  neverthelefs 
a  great  point  gained,  to  have  obtained  the 
right  of  uttering  their  complaints,  affembled 
in  a  body  and  in  a  legal  way — to  have  acquired, 
inftead  of  the  dangerous  refource  of  infurrec- 
tions,  a  lawful  and  regular  mean  of  influencing 
the  motions  of  the  Government,  and  thenceforth 
to  have  become  a  part  of  it.  Whatever  difadvan- 
tage  might  attend  the  ftation  at  firft  allotted  to 
the  Reprefentatives  of  the  People,  it  was  foon 
to  be  compenfated  by  the  preponderance  the 

(a)  The  end  mentioned  in  the  Summons  Tent  to  the 
Lords,  was  de  arduis  mgotiis  ngni  tra8aturi>  &  conjtlium 
impenfuri :  the  Summons  feat  to  the  Commons  was,  ad 
faciendum  IS  confentiendum.  The  power  enjoyed  by  the 
latter  was  even  inferior  to  what  they  might  have  expe£U 
ed  from  the  Summons  fent  to  them ;  "  In  moil  of  the  an- 
"  cient  Statutes  they  are  not  fo  much  as  named  ;  and  in 
4t  feveral,  even  when  they  are  mentioned,  they  are  diftin. 
"  guifhed  as  petitioners  merely,  the  Aflent  of  the  Lords 
M  being  exprefled  in  contradiftln&ion  to  the  Requeft  of 
"  the  Commons."  See  on  this  fubjedl  the  Preface  to 
the  Collection  of  the  Statutes  at  large,  by  Ruff  head, 
and  the  authorities  quoted  therein. 
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,  People  neceflarily  acquire,  when  they  arc  en- 
abled  to  aift  and  move  with  method,  and  es- 
pecially with  concert  (*). 

And  indeed  this  privilege  of  naming  Re- 
p refentatives,  infignifkant  as  it  might  then  ap- 
pear, prefently  manifefted  itfelf  by  the  moft 
Confiderable  effe&s.   In  fpite  of  his  relu&ance, 
and  after  many  evafions  unworthy  of  fo  great 
a  King,  Edward  was  obliged  to  confirm  the 
Great  Charter ;   he  even  confirmed  it  eleven 
times  in  the  courfe  of  his  reign.  It  was  more- 
over ena&ed,  that  whatever  fhould  be  done  con- 
trary to  it,  Ihould  be  null  and  void ;  that  it 
fhould  be  read  twice  a  year  in  all  Cathedrals  ; 
and    that   the    penalty   of   excommunication 
ihould   be  denounced   againfl  any  one  who 
ihould  prefume  to  violate  it  (*). 

{*)  France  had  indeed  alfo  her  afTemblics  of  the 
General  Eftates  of  the  Kingdom,  in  the  fame  manner  as 
England  had  her  Parliament ;  but  then  it  was  only  theV 
Deputies  for  the  Towns  within  the  particular  domaitt 
of  the  Crown,  that  is,  for  a  very  final!  part  of  the  Na- 
tion who,  under  the  name  of  the  Third  Eftate,  were  ad- 
mitted in  thofe  Eftates  j  and  it  is  eafy  to  conceive 
that  they  acquired  no  great  influence  in  an  affembly  of 
Sovereigns  who  gave  the  law  to  their  Lord  Paramount. 
Hence,  when  thefe  difappeared,  the  maxim  became  im- 
mediately cftablifhed,  The  will  of  the  King  is  the  will  of  tig 
L*u).  In  old  French,  $>ui  veut  le  Roy,  fi  *vtut  la  Lcj. 
(h)  Confirmationes  Chartarum,  cap.  2,  3,  4. 


*v 


OF    ENGLAND. 


35' 


At  length,  he  converted  into  an  eftabliihed 
law  a  privilege  of  which  the  Eftglifh  had  hi- 
therto had  only  a  precaridus  enjoyment ;  and, 
in  the  ftatute  de  Tattagio  nan  concedenio,  he  de- 
creed, that  no  tax  {herald  be  laid,  nor  impoffi 
levied,  without  the  joint  confent  of  the  Lords  and 
Commons  (*).  A  mod  important  Statute  this, 
which,  in  Conjun&ion  with  Magna  Charta, forms 
the  bafts  of  the  EnglHh  Confutation,  If  from 
Che  latter  the  Englifli  an  to  date  the  origin  of 
their  liberty,  from  the  former  they  are  to  date 
the  eftablitonent  of  it;  and  as  the  Great 
Chatter  was  the  bulwark  that  proteded  the 
freedom  of  individuals,  Co  was  the  Statute  in 
queHion  the  engine  which  protected  the  Char- 
ter itfelf,  and  by  the  help  of  which  the  People 
were  thenceforth  to  make  legal  conqraefts  over 
the  authority  of  the  Crown. 

This  is  the  period  at  which  we  muft  flop, 
in  order  to  take  a  diftant  view,  and  contemplate 
the  different  profped  which  the  reft  of  Europe 
then  prefented. 

{*)  "  Nullum  tallagiam  vel  auxilium,  per  nos,  vol 
•"  fcatredes  noftros,  in  regno  noftro  ponator  feu  levetor, 
<#  fine  voluntate  &  affeofa  ArchicpifcoporiHa,  Bpifcopo- 
*'  rna,  Cotntaun,  Baronom,  Milit*m,  Burgenftum,  U 
"  alioram  liberorom  kom'  de  regno  noftro."  Stat,  aa. 
24  Ed.  I. 

D  z 
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The  efficient  caufes  of  flavery  were  daily 
operating  and  gaining  flrength.  The  inde- 
pendence of  the  Nobles  on  the  one  hand,  the  ig- 
norance and  weaknefs  of  the  people  on  the  other, 
continued  to  be  extreme  :  the  feudal  govern- 
ment ftill  continued  to  diffufe  oppreffion  and 
mifery  ;  and  fuch  was  the  confufion  of  it,  that 
it  even  took  away  all  hopes  of  amendment. 

France,  ftill  bleeding  from  the  extravagance 
of  a  Nobility  inceffantly  engaged  in  groundlefs 
wars,  either  with  each  other,  or  with  the  King, 
was  again  defolated  by  the  tyranny  of  that  fame 
Nobility,  haughtily  jealous  of  their  liberty,  or 
rather  of  their  anarchy  (tf).  The  people,  op- 
preffed  by  thofe  who  ought  to  have  guided  and 
protected  them,  loaded  with  infults  by  thofe 
who  exifted  by  their  labour,  revolted  on  all  fidesi 
But  their  tumultuous  infurreftions  had  fcarcely 
any  other  obje£t  than  that  of  giving  vent  to 

(a)  Not  contented  with  oppreffion,  they  added  infult. 
'«  When  the  Gentility,"  fays  Mezeray,  "  pillaged  and 
"  committed  exa&ions  on  the  peafantry,  they  called 
"  the  poor  fufFerer,  in  derifion,  Jaques  benbomme  (Good 
"  man  James.)  This  gave  rife  to  a  furious  fedition, 
"  which  was  called  the  Jaquerie.  It  began  at  Beauvaii 
«'  in  the  year  1 357,  extending  itfelf  into  moft  of  the  Pro- 
"  vinces  of  France,  and  was  not  appeafed  but  by  the 
"  definition  of  part  of  thofe  unhappy  vi&ims,  thoa- 
•*  fands  of  whom  were  flaughtered." 
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the  anguifli  with  which  their  hearts  were  full. 
They  had  no  thoughts  of  entering  into  a  gene- 
ral combination ;  ftill  lefs  of  changing  the 
form  of  the  Government,  and  laying  a  regular 
plan  of  public  liberty. 

Having  never  extended  their  views  beyond 
the  fields  they  cultivated,  they  had  no  concep- 
tion of  thofe  different  ranks  and  orders  of 
Men,  of  thofe  diftind:  and  oppofite  privileges 
*id  prerogatives,  which  are  all  neceflary  ingre- 
dients of  a  free  Cbnftitution.  Hitherto  con- 
'fined  to  the  fame  round  of  ruftic  employments, 
they  little  thought  of  that  complicated  fabric, 
which  the  more  informed  themfelves  cannot 
but  with  difficulty  comprehend,  when,  by  a 
concurrence  of  favourable  circumftances,  the 
ftrudhire  has  at  length  been  reared,  and  flands 
difplayed  to  their  view. 

In  their  fimplicity,  they  faw  no  other  remedy 
for  the  national  evils,  than  the  general  eftablifli- 
mentof  the  Regal  power,  that  is,  of  the  autho- 
rity of  one  common  uncontrouled  Matter,  and 
only  longed  for  that  time,  which,  while  it  gra- 
tified their  revenge,  would  mitigate  their  fufFer- 
ings,  and  reduce  to  the  fame  level  both  the 
oppreflbrs  and  the  oppreffed. 

The  Nobility,  on  the  other  hand,  bent  folely 
on  the  enjoyment  of  a  momentary  independ- 


58       THE   CONSTITUTION 

ence,  irrecoverably  loft  the  affection  erf  tht 
pnly  Men  who  might  in  time  fuppert  them ; 

•  and  equally  regardlefs  of  the  didates  of  hu- 
manity and  of  prudence,  they  did  not  perceive 

'  the  gradual  and  continual  advances  of  the  ray  a) 
authority,  which  was  foon  tq  overwhelm  them 

•  all.  Already  were  Nprmandy,  Anjou,  tongue* 
doc,  and  Touraine,  re-united  to  the  Crown  ; 
Dauphiny,  Champagne,  apd  part  of  Guiemre, 
were  foon  to  follow :  France  was  dopnaed  at 
length  to  fee  the  reign  of  J-ewis  the  Eleventh ; 
to  fee  her  general  Eftates  firft  become  ufeleft* 
and  be  afterwards  abolifhed. 

It  was  the  deftiny  of  Spain  alfq,  to  toehold 
Jier  feveral  Kingdoms  united  under  one  Head ; 
|he  was  fated  to  be  in  time  ruled  by  FerdU 
Band  and  Charles  the  Fifth  (*).    And  Ger* 

(a)  Spain  was  originally  divided  into  twelve  Kingdoms, 
"befides  Principalities,  which  by  Treaties,  and  especially 
by  Conquefts,  were  collected  into  three  Kingdoms ; 
thofe  of  Caftile,  Aragon,  and  Granada.  Fepdinand  the 
Fifth,  King  of  Aragon,  married  Ifabella,  Queen  of  Caf- 
tile ;  they  made  a  joint  Conqueft  of  the  Kingdom  of  Gra- 
nada, and  thefe  three  Kingdoms,  thus  united,  defcended, 
-in  1 516,  to  their  grandfon  (Charles  V.  and  formed  the  Spa* 
yum  Monarchy.  At  this  ae'ra,  the  Kings  of  Spain  began 
to  be  abfolute;  and  the  States  of  the  Kingdoms  of 
.  Cattle  and  Leon,,  "  aflembled  at  Toledo,  in  the  month 
f*  of  November*  539,  were  the  laft  in  which  the  three 
If  prders  met,  tjjat  is,  the  Grandees,  the  EcdefiafHc^ 
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many,  where  an  ele&ive  Crown  prevented  the 
reunions  (a)9  was  indeed  tp  acquire  a  few  free 
Cities ;  but  her  people,  parcelled  into  fo  many 
#8erent  dominion*,  were  deftined  to  refnaig 
&h)6&  to  the  arbitrary  yoke  of  fuch  of  her 
different  Sovereigns  as  ftiould  be  able  to  main- 
tain their  power  and  independence.  In  a  word, 
the  feydal  tyranny  which  overfpread  the  Cpn* 
tincnt,  dki  not  compenfate,  by  any  preparation 
of  diftant  advantages,  the  prefent  calamities 
it  caufed ;  nor  was  it  to  leave  behind  it,  as  it 
difappsared,  any  thing  but  a  more  regular  kind 
of  Defpotifin. 

"  and  the  Deputies  of  the  Towns.    Set  Ttrrtrdt  Gourd 
Hiftory  of  Spain. 

(a)  The  Kingdom  of  France,  as  it  flood  under  Hugh. 
Capet  and  his  next  Succeflbrs,  may,  with  a  great  degree 
of  exa&nefs,  be  compared  with  the  German  Empire,  as 
it  exifb  at  prefent,  and  alfo  exifted  at  that  time :  but  the 
Imperial  Crown  of  Germany  having,  through  a  conjunc- 
tion of  circumftances,  continued  elective,  the  German 
JBmperors,  though  vefted  with  more  high-founding  pre- 
rogatives than  even  the  Kings  of  Prance,  laboured  under 
very  efiential  difadvantages :  they  could  not  purfue  a  plan 
of  aggrandifement  with  the  fame  fteadinefs  as  a  line  of 
hereditary  Sovereigns  ufually  do ;  and  the  right  to  ele& 
them,  enjoyed  by  the  greater  Princes  of  Germany,  pro* 
cured  a  fufEcient  power  to  thefe,  to  proted  themf elves,  as 
well  as  the  leffer  Lords,  againfi  the  power  of  the 
C^own. 

P4 
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But  in  England,  the  fame  feudal  fyftem,  af- 
ter having  fuddenly  broken  in  like  a  flood, 
had  depofited,  and  ftill  continued  to  depofit, 
the  noble  feeds  of  the  fpirit  of  liberty,  union, 
and  fober  refiftance.  So  early  as  the  times 
of  Edward,  the  tide  was  feen  gradually  to 
fubfide;  the  laws  which. proted  the  perfon 
and  property  of  the  individual,  began  to  make 
their  appearance ;  that  admirable  Constitution, 
the  refult  of  a  threefold  power,  infenfibly 
arofe  (a) ;  and  the  eye  might  even  then  dis- 
cover the  verdant  fummits  of  that  fortunate 
region  that  was  deftined  to  be  the  feat  of 
Philofophy  and  Liberty,  which  are  infeparable 
companions. 

(a)  "  Now,  in  my  opinion/1  fays  Philipe  de  Co- 
mines,  in  times  not  much  poflerior  to  thpfe  of  Edward 
the  Firft,  and  with  the  fimplicity  of  the  language  of  his 
times,  "  among  all  the  Sovereignties  I  know  in  the 
"  world,  that  in  which  the  public  good  is  belt  attended 
"  to,  and  the  lead  violence  exercifed  on  the  people,  is 
"  that  of  England/'  Memoires  de  Comities,  toxn.  I.  lib.  v. 
chap.  xix.  * 
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CHAPTER    III. 

Ihe  Subject  continued. 

THE  Reprefentatives  of  the  Nation,  and 
of  the  whole  Nation,  were  now  admit-' 
ted  into  Parliament :  the  great  point  therefore 
was  gained,  that  was  one  day  to  procure  them 
the  great  influence  which  they  at  prefent  pof- 
fefs ;  and  the  fubfequent  reigns  afford  continual 
inftances  of  its  fucceflive  growth. 

Under  Edward  the  Second,  the  Commons  be- 
gan to  annex  petitions  to  the  bills  by  which  they 
granted  fubfidies  :  this  was  the  dawn  of  their 
legiflative  authority.  Under  Edward  the  Third, 
they  declared  they  would  not,  in  future,  ac- 
knowledge any  law  to  which  they  had  not  ex- 
prefsly  afTentcd.  Soon  after  this,  they  exerted 
a  privilege  in  which  confifts,  at  this  time,  one 
of  the  great  balances  of  the  Conftitution  :  they 
impeached,  and  procured  to  be  condemned, 
fome  of  the  firft  Minifters  of  State.  Under 
Henry  the  Fourth,  they  refufed  to  grant  fub- 
fidies before  an  anfwer  had  been  given  to  their 
petitions.  In  a  word,  every  event  of  any  con- 
fequence  was  attended  with  an  increafe  of  the 
power  of  the  Commons ;  increafes  indeed  but 
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,  flow  and  gradual,  but  which  were  peaceably 
»  and  legally  cfedbed,  and  were  the  more  fit  to 

•  engage  the  attention  of  the  People,  and  coalesce 
.  with  the  ancient  principles  of  the  Conftrtution. 

Under  Henry  the  Fifth,  the  Nation  was  en- 

•  tjrely  taken  up  with  its  wars  againft  France ; 
2nd  in  the  J<ign  of  Henry  the  Sixth  began  the 
fatal  contefts  between  the  houfes  of  York  and 
Lancaster,  The  noife  of  arms  alone  was  ww 
to  be  heard  ;  during  the  filence  of  the  laws  al- 

.  ready  io  being,  no  thought  was  had  of  enact- 
ing new  ones;  and  for  thirty  years  together. 
Inland  pxeJeptS  a  wide  fcene  of  Slaughter  and 
jJefolation, 

At  length,  under  H«nry  the  Seventh,  who, 
by  his  intermarriage  with  the  houfe  pf  York, 
united  the  pretention*  of  the  two  families,  a 
(general  pe»se  ww  re*eftabliihed,  and  the  pro- 
pped of  happier  day*  feemed  to  open  on  the 
Ration.  JJut  the  long  and  violent  agitation 
under  which  it  hgd  laboured,  was  to  be  fbl* 
Jowed  by  a  long  and  painful  recovery,  Henry, 
mounting  the  throne  with  fword  in  hand,  and 
4&  fi^at  roeafure  w  a  Conqueror,  had  promifes 
to  fjilfil,  as  well  &  injuries  to  avenge.  In  the 
mean  time,  the  People,  wearied  out  by  the  ca-* 
jLajnftics  they  had  undergone,  and  longing  only 
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far  nepofe,  abhorred  even  the  idea  of  refiftance  ; 
(o  chat  the  remains  of  an  almoft  exterminat- 
ed Nobility  beheld  themfelves  left  defence- 
left,  and  abandoned  to  the  mercy  of  the  So- 
vereign* 

The  Commons,  on  die  other  hand,  accut 
corned  to  eft  only  a  fecond  pdrt  in  public  af- 
fairs, a^d  finding  themfelves  bereft  of  thofe 
who  had  Aritherte  been  their  Leaders,  were 
mpre  than  ever  afraid  to  form,  of  themfelves, 
an  oppofition*  Placed  immediately,  as  weft 
as  the  Lords,  wider  the  eye  of  the  King,  they 
beheld  themfelves  expo&d  to  the  fame  dan- 
gers. Like  them,  therefore,  they  purchafed 
their  perfonal  fecurity  at  the  expence  of  public 
liberty ;  -and  fa  reading  the  hiftory  of  the  two 
iirft  Kings  of  the  houfe  of  Tudor,  we  imagine 
ourfelves  reading  the  relation  given  by  Tacitus, 
of  Tiberius  and  the  Roman  Senate  (*). 

The  time,  therefore,  feemed  to  be  arrived, 
at  which  England  muft  fchmk,  in  its  turn,  to 
the  fate  of  the  other  Nations  of  Europe.  AH 
thofe  barriers  which  it  had  raifed  for  the  de- 
fence of  its  liberty,  feemed  to  have  only  been 
*bfe  to  poftpone  the  inevitable  effeds  of  Power. 

tf)  Q&Uomi*  ilkflrifr,  tanf  mgis  folfi  #  fejti- 
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;  Butthe  remembrance  of  their  ancient  laws, 
jof  that  great  charter  fo  often  and  fo  folemnly 
.confirmed,  was  too  deeply  impreffed  on  the 
jninds  of  the  Englifh,  to  be  effaced  by  tran- 
fitory  evils.  Like  a  deep  and  extenfive  ocean, 
.which  preferves  a$  equability  of  temperature 
arpidft  all  the  viciffitudes  of  feafons,  England 
(till  retained  thofe  principles  of  liberty  which 
were  fo  univerfally  diffufed  through  all  orders, 
of  the  People,  and  they  required  only  a  proper 
opportunity  to  manifeft  themfelves. 

England,  befides,  Hill  continued  to  poflefs 
the  immepfe  advantage  of  being  one  undivided 

State. 

Had  it  been,  like  France,  divided  into  fe- 
veral  diftind  dominions,  it  would  alfo  have 
had  feveral  National  Affemblies.  Thefe  Af- 
fomblies,  being  convened  at  different  times 
and  places,  for  this  and  other  reafons,  never 
could  have  afted  in  concert;  and  the  power 
of  withholding  fubfidies,  a  power  fo  important, 
when.it  is  that  of  difabling  the  Sovereign  and 
binding  him  down  to  ina&ion,  would  then  have 
.only  been  the  deftruftive  privilege  of  irritating 
a  Matter  who  would  have  eafily  found  means  to 
obtain  fupplies  from  other  quarters. 

The  different  Parliaments  or  Affemblies  of 
thefe  feveral  States,    having  thenceforth   no 
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means  of  recommending  themfelves  to  their 
Sovereign  but  their  forwardnefs  in  complying1 
with  his  demands,  would  have  vied  with  each  • 
other  in  granting  what  it  would  not  only  have 
been  fruitlefs,  but  even  highly  dangerous,  to 
refufe.  The  King  would  not  have  failed  foon 
to  demand,  as  a  tribute,  a  gift  he  muft  have 
been  confident  to  obtain  ;  and  the  outward 
form  of  confent  would  have  been  left  to  the 
People  only  as  an  additional  means  of  oppreff- 
ing  them  without  danger. 

But  the  King  of  England  continued,  even 
in  the  time  of  the  Tudors,  to  have  but  one 
Aflembly  before  which  he  could  lay  his  wants, 
and  apply  for  relief.  How  great  foever  the 
increafe  of  his  power  was,  a  fingle  Parliament 
alone  could  furnHh  him  with  the  means  of 
cxercifing  it ;  and  whether  it  was  that  the 
members  of  this  Parliament  entertained  a  deep 
fenfe  of  their  advantages,  or  whether  private 
tntereft  exerted  itfelf  in  aid  of  patriotifm, 
they  at  all  timA  vindicated  the  right  of  grantr 
ing,  or  rather  refufing,  fubfidies ;  and,  amidft 
the  general  wreck  of  every  thing  they  ought 
to  have  held  dear,  they  at  leaft  clung  obftt* 
nately  to  the  plank  which  was  deftined  to  prove 
the  inftrument  of  their  prefervation. . 
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Under  Edward  the  Sixth,  the  abfurd  tyran- 
nical laws  againft  High  Treafon,  hrftitutcd  un- 
der Henry  the  Eighth,  his  prcdeceflar,  were 
abolifhed.  But  this  young  and  virtuous  Prince 
having  foon  padSed  away,  the  bi60d~thirfty 
Mary  aftoniflied  the  world  with  cruelties,  which 
nothing  but  the  fanaticifitt  of  a  part  of  hei 
fubjeds  could  have  enabled  her  to  eJtecote. 

Under  the  long  and  brilliant  reign  of  Eliza- 
beth, England  began  to  breathe  anew;  and 
the  Proteftant  religion*  being  festedonce  more 
on  the  throne,  brought  with  it  fome  more  free* 
dom  and  toleration. 

The  Star-Chamber,  that  effedb&al  inftru- 
ment  of  the  tyranny  of  the  two  Henries,  yet 
continued  to  fubfift ;  the  inqukfitot  ial  tribunal 
of  the  High  Commiffion  was  even  inftituted ; 
and  the  yoke  of  arbitrary  power  lay  Hill 
heavy  on  the  fubjeft.  But  the  general  affec- 
tion of  the  people  for  a  Queen  whofe  former 
misfortunes  had  created  fuch  a  general  con* 
cern,  the  imminent  dangers  which  England 
escaped,  and  the  extreme  glory  attending  that 
«ign,  lefiened  the  fenfe  of  fuch  exertions  of 
authority  as  would,  in  thefe  days,  appear  the 
height  of  Tyranny,  and  fervcd  at  that  time  to 
juftify,   as  they   ftill  do  excufe,  a  Princefe 
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whpfe  great  talents,  though  not  her  prin- 
ciples of  government,  render  hto  worthy 
of  being  ranked  among  the  greatest  Sove- 
reigns, 

Under  the  reign  of  the  Stuarts,  the  Nation 
began  to  recover  from  its  long  lethargy.  Janata 
the  Firft,  a  prince  rather  imprudent  than  ty- 
rannical, drew  back  the  veil  which  had  hi- 
therto difguifed  fo  many  ufurpatiocts,  sad  mads 
an  oftentatious  difplay  of  what  his-  predeceflbrs 
had  been  contented  to  enjoy. 

He  was  incefiantly  afferting,  that  the  a** 
thority  of  Kings  was  not  to  be  controlled,, 
any  more  than  that  of  God  himfelf*  Like 
Him,  they  were  omnipotent ;  and  thofe  privi- 
leges to  which  the  people  fo  clamoraufly  laid 
claim,  as  their  inheritance  and  birthright,  were 
no  more,  than  an  effeft  of  the  grace  and  tole* 
ration  of  his  royal  anceftors  (*). 

Thofe  principles,  hitherto  only  filently  a- 
dopted  in  the  Cabinet,  and  in  the  Courts  of 
Juftice,  had  maintained  their  ground  in  con* 
fequence  of  this  very  obfeurity.  Being  now 
announced  from  the  Throne,  and  refounded 

(a)  See  his  Declaration  made  in  Parliament*  in  the 
year*  1610  and  1621. 
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from  the  pulpit,  they  fpread  an  univerfai  alarnrf. 
Commerce,  befides,  with  its  attendant  arts, 
and  above  all  that  of  printing,  diffufed  more 
falutary  notions  throughout  all  orders  of  the 
people ;  a  new  light  began  to  rife  upon  the 
Nation ;  and  that  fpirit  of  oppofition  frequently* 
difpla^ed  itfelf  in  this  reign,  to  which  the 
Englifh  Monarchs  had  not,  for  a  long  time 
paft,  been  accuftomed. 

But  the  ftorm,  which  was  only  gathering  in 
clouds  during  the  reign  of  James,  began  to 
mutter  under  Charles  the  Firft,  his  fucceflbr  ; 
and  the  fcene  which  opened  to  view,  on  the 
acceffion  of  that  Prince,  prefented  the  moft 
formidable  afpedt 

The  notions  of  religion,  by  a  Angular  con- 
currence, united  with  the  love  of  liberty :  the 
fame  fpirit  which  had  made  an  attack  on  the 
qftabliihed  faith,  now  diredted  itfelf  to  po- 
litics :  ^the  royal  prerogatives  were  brought 
under  the  fame,  examination  as  the  dodtrines 
of  the  Church  of  Rome  had  been  fubmitted 
to ;  and  as  a  fuperfiitious  religion  had  proved 
unable  to  fupport  the  teft,  fo  neither  could  an 
authority  pretended  unlimited,  be  expe&ed 
to  bear  it. 

The  Commons,  on  the  other  hand,  w;ere 
recovering  from  the  aftoniihment  into  which 
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the  extin&ion  of  the  power  of  the  Nobles  had, 
at  firft,  thrown  them.  Taking  a  view  of  the 
ftate  of  the  Nation,  and  of  their  own,  they 
became  fenfible  of  their  whole  ftrength ;  they 
determined  to  make  ufe  of  it,  and  to  reprefs 
a  power  which  feemed,  for  fo  long  a  time,  to 
have  levelled  every  barrier.  Finding  among 
themfelves  Men  of  the  greateft  capacity,  they 
undertook  that  important  tafk  with  method 
and  by  conftitutional  means;  and  thus  had 
Charles  to  cope  with  a  whole  Nation  put  in 
motion  and  directed  by  an  affembly  of  States- 
men. 

And  here  we  muft  obferve  how  different 
were  the  effefis  produced  in  England,  by  the 
annihilation  of  the  power  of  the  Nobility, 
from  thole  which  the  fame  event  had  produced 
in  France. 

In  France,  where,  in*  confequence  of  the 
divifion  of  the  People  and  of  the  exorbitant 
power  of  the  Nobles,  the  people  were  account- 
ed nothing,  when  the  Nobles  themfelves  were 
fuppreffed,  the  work  was  compleated. 

In   England,  on  the  contrary,  where  the 

Nobles    ever  vindicated  the    rights    of  the 

^People  equally  with  their  own,-— in  England, 

'jjkhere  the  People  had    fucceffivejy  acquired 
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mod  effe&ual  means  6f  influencing  the  mo- 
tions of  the  Government,  and  aboVe  all  were 
undivided,  when  the  Nobles  themfelvcs  were 
caft  to  the  ground,  the  body  of  the  People 
flood  firm,  and  maintained  the  public  li- 
berty. 

The  unfortunate  Charles,  however,  was  to- 
tally ignorant  of  the  dangers  which  furrounded 
him.  Seduced  by  the  example  of  the  other 
Sovereigns  of  Europe,  he  was  not  aware  how 
different,  in  reality,  his  fituation  was  from 
theirs  :  he  had  the  imprudence  to  exert  with 
rigour  an  authority  which  he  had  no  ultimate 
refources  to  fupport :  an  union  was  at  laft  ef- 
fected in  the  Nation ;  and  he  faw  his  ener- 
vated prerogatives  diffipated  with  a  breath  (a). 
By  the  famous  ad,    called  the  Petition  of 


(a)    It  might  here  be  objeded,   that  when,  undtor 
Charles  the  Firft,   the  regal  power  was  obliged,  to  fab* 
mit  to  the  power  of  the  People,   the  king  pofleffed 
other   dominions  befides   England,   viz.   Scotland   and 
Ireland,    and  therefore  feemed  to  enjoy  the  fame  ad- 
vantage as  the  Kings  of  France,  that  of  reigning  over 
a  divided  Empire  or  Nation.     But,  to  this  it  is  to  be  * 
anfwered,  that,  at  the  time  we  mention,  Ireland,  fcarceljer7 
civilized,  only  increafed  the  neceffities,  and  confeqaentl 
the  dependance,  of  the  King ;  while  Scotland,  through 
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Right,  and  another  pofterior  A&,  to  both 
which  he  affented,  the  compulfory  loans  and 
taxes,  difguifed  under  the  name  of  Benevolences $ 
were  declared  to  be  contrary  to  law ;  arbitrary 
imprifonrnents,  and  the  exercife  of  the  martial 
law,  were  aboliihed!;  the  Court  of  High  Com- 
miffion,  and  the  Star-Chamber,  were  fup* 
preffed  (a)  ;  and  the  Conftitution,  freed  from 
the  apparatus  of  defpotic  powers  with  which 

the  conjunction  of  peculiar  circumftances,  had  thrown 
off  her  obedience.  And  though  thofe  two  States,  even 
at  prefent,  bear  no  proportion  to  the  compaft  body. of 
the  Kingdom  of  England,  and  feem  never  to  have  been 
able,  by  their  union  with  it,  to  procure  to  the  King  any 
dangerous  refources,  yet,  the  circumftances  which  took 
place  in  both  at  the  time  of  the  Revolution,  or  fince, 
rofficientlj  prove  that  it  was  no  unfavourable  circumftance 
to  Engftfh  liberty,  that  thfc  great  crifis  of  the  reign  of 
Charles  the  Firft,  and  the  great  advance  which  the  Con* 
ftitntion  Wat  to  .make  a*  that  time,  (hould  precede  the 
period  at  which  the  Kiqg  of  England  might  have  been 
able  to  call  in  the  al&ftance  of  two  other  Kingdoms. 

(a)  The  Star-Chamber  differed  from  all  the  other 
Courts  of  Law  in  this  :  the  latter  were  governed  only 
by  the  common  law,  or  immemorial  cuftorn,  and  Ada  of 
Parliament ;  whercsfs ,  the  former  often  admitted  for  law 
the  proclamations  of  the  King  in  Council,  and  groanded 
its  judgments .  upon  them*  The  abolition  of  this  Tri- 
bunal, therefore,  was  juftly  looked  upon  as  a  great  vie* 
tory  over  regal  Authority. 
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the  Tudors  had  obfcured  it,  was  reftored  to 
its  ancient  luftre.  Happy  had  been  the  People 
if  their  Leaders,  after  having  executed  fo 
noble  a  work,  had  contented  themfelves  with 
the  glory  of  being  the  benefa&ors  of  their 
Country.  Happy  had  been  the  King,  if 
obliged  at  laft  to  fubmit,  his  fubmiflion  had 
been  fincere,  and  if  he  had  become  fufficiently 
fenfible,  that  the  only  refource  he  had  left  was 
the  affedtion  of  his  fubje&s. 

But  Charles  knew  not  how  to  furvive  the 
lofs  of  a  power  he  had  conceived  to  be  in- 
difputable:  he  could  not  reconcile  himfelf 
to  limitations  and  reftraints  fo  injurious,  ac- 
cording to  his  notions,  to .  fovereign  authority. 
His  difcourfe  and  conduct  betrayed  his  fecret 
defigns;  diftruft  took  poffeffipn  of  the  Na- 
tion ;  certain  ambitious  perfons  availed  them* 
felves  of  it  to  promote  their  own  views  ;  and 
the  ftorm,  which  feemcd  to  have  blown  over, 
burft  forth  anew;  The  contending  fanaticifm 
of  perfecuting  feds,  joined  in  the  confli&  be-  . 
tween  regal  haughtinefs  and,  the  ambition  of- 
individuals;  the  tempeft  blew  from  every 
point  of  the  compafs ;  the  Constitution  was 
rent  afunder,  and  Charles  exhibited  in  his 
fall  an  awful  example  to  the  Univerfe. 


OF      ENGLA  N  D.  53 

The  Royal  power  being  thus  annihilated, 
the  Englifh  made  fruitlefs  attempts  to  fubfti- 
tute  a  republican  .Government  in  its  ftead. 
"  It  was  a  curious  fpedtacle,"  fays  Montefquieu, 
"  to  behold  the  vain  efforts  of  the  Englifh  to 
"  eftablifh  among  themfelves  a  Democracy.0 
Subjected,  at  firft,  to  the  power  of  the  prin- 
cipal Leaders  in  the  Long  Parliament,  they 
faw  that  power  expire,  only  to  pafs,  without 
bounds,  into  the  hands  of  a  Prote&or,  They 
faw  it  afterwards  parcelled  out  among  the 
Chiefs  of  different  bodies  of  troops  ;  and  thus 
ftifting  without  end  from  one  kind  of  fub- 
je&ion  to  another,  they  were  at  length  con- 
vinced, that  no  attempt  to  eftablifh  liberty  in 
a  great  Nation,  by  making  the  people  inter- 
fere in  the  common  bufinefs  of  Government, 
is  of  all  attempts  the  mod  chimerical ;  that 
the.  authority  H>f  all,  with  which  Men  are  a- 
mufed,  is  in  reality  no  more  than  the  autho- 
rity of  a  few  powerful  individuals  who  divide 
the  Republic  among  themfelves;  and  they  at 
laft  refted  in  the  bofom  of  the  only  Conftitution 
which  is  fit  for  a  great  State  and  a  free  People ; 
I  mean  that  in  which  a  chofen  number  deli- 
berate, and  a  fingle  hand  executes;  hut  in 
which,  at  the  fame  time,  the  public  fatisfa&ion 
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is  rendered,  by  the  general  relation  and  arrange* 
ment  of  things,  a  neceffary  condition  of  the 
/duration  of  Government, 

Charles  the  Second,  therefore,  was  called 
over;  and  he  experienced,  op  the  part  of 
the  people,  that  enthufiafm  of  affe&ion  which 
ufually  attends  the  return  from  a  long  alie&a? 
tion.  He  could  not  however  bring  himfelf  tq 
forgive  them  the  inexpiable  crime  of  which  he 
looked  upon  them  to  have  bee*  guilty,  H* 
faw.with  the  deepeft  concern  that  they  ftill  en* 
tertained  their  former  notions  with  fegard  to 
the  nature  of  the  royal  prerogative;  and,  bent 
ypon  the  recovery  of  the  ancient  powers  pf 
the  Crown,  he  only  waited  for  an  opportunity 
to  break  thofe  promifes  which  had  procured 
his  reftoration. 

But  the  very  eagernefs  of  his  meafures  fru£ 
trated  their  fuccefs.  His  dangerous  alliances 
on  the  Continent,  and  the  extravagant  wars  in 
which  he  involved  England,  joined  to  the  fre- 
quent abufe  he  made  of  his  authority,  betrayed 
his  defigns.  The  eyes  of  the  Nation  \yere  fooa 
opened,  and  faw  into  his  projects ;  when,  con- 
vinced at  length  that  nothing  but  fixed  and  ir- 
refiftible  bounds  can  be  an  efie&ual  check  on 
the.  views  aj*d  efforts  of  Power,  they  rejblvetf 


OF    ENGLAND.  s$ 

finally  to  take  away  thofe  remnants  of  defpo- 
tiftn  which  ftill  made  a  part  of  the  regal  pre- 
rogative. 

The  military  fervices  due  to  the  Crown,  the> 
remains  of  the  ancient  feudal  tenures,  had  been 
already  abolifhed  :  the  laws  againft  heretics 
were  now  repealed;  the  Statute  for  holding 
parliaments  once  at  ieaft  in  three  years  was  en* 
afted  ;  the  Habeas  Carpus  A£t,  that  barrier  of 
the  Subject's  perfonal  fafety,  was  eftabliflied  j 
and,  fuch  was  the  patriotifm  of  the  Parlia- 
ments, that  it  was  under  a  King  the  moft'de* 
ftitute  of  principle,  that  liberty  received  its 
inoft  efficacious  fupports. 

At  length,  on  the  death  of  Charles,  began 
a  reign  which  affords  a  moft  exemplary  leflbn 
both  to  Kings  and  People,  James  the  Second, 
a  prince  of  a  more  rigid  diipofition,  though  m 
of  a  lefs  comprehenfive  underftanding,  than 
his  late  brother,  purfued  ftill  more  openly  the 
project,  which  had  already  proved  fo  fatal 
to  his  family.  He  would  not  fee  that  the  great 
alterations  which  had  fucceflively  been  effected 
in  the  Conftitution,  rendered  the  execution  of 
it  daily  more  and  more  impracticable  :  he  im* 
prudently  fuffcred  himfelf  to  be  exafperated  at 
a  refinance  he  was  in  no  condition  to  overcome ; 
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and,  hurried  away  by  a  fpirit  of  dcfpotifm  and 
a  monkifh  zeal,  he  ran  headlong  againft  the 
rock  which  was  to  wreck  his  authority. 

He  not  only  ufed,  in  his  declarations,  the 
alarming  expreffions  of  Abfolute  Power  and 
Unlimited  Obedience  —  he  not  only  ufurped 
to  himfelf  a  right  to  difpenfe  with  the  laws ; 
but  moreover  fought  to  convert  that  deftru&ive 
pretenfion  to  the  deftru&ion  of  thofe  very  laws 
which*  were  held  moft  dear  by  the  Nation,  by 
endeavouring  to  abolifh  a  religion  for  which 
they  had  fuffered  the  greateft  calamities,  in  or- 
der to  eftablifh  on  its  ruins  a  mode  of  faith 
which  repeated  A£ts  of  the  Legiflature  had 
profcribed;  and  profcribed,  not  becaufe  it 
tended  to  eftablifh  in  England  the  doArines  of 
Tranfubftantiation  and  Purgatory,  dodrines  in 
themfelves  of  no  political  moment,  but  be* 
caufe  the  unlimited  power  of  the  Sovereign  had 
always  been  made  one  of  its  principal  tenets. 

To  endeavour  therefore  to  revive  fuch  a  Re- 
ligion, was  not  only  a  violation  of  the  laws,  but 
was,  by  one  enormous  violation,  to  pave  the 
way  for  others  of  a  ftill  more  alarming  nature* 
Hence  the  Englifh,  feeing  that  their  liberty 
was  attacked  even  in  its  firft  principles,  had 
recourfe  to  that  remedy  which  reafon  and  na* 


O  F     EN  GLAND. 


57 


ture  point  out  to  the  People,  when  he  who 
ought  to  be  th$  guardian  of  the  laws  becomes 
their  deftroyer :  they  withdrew  the  allegiance 
winch  they  had  fworn  to  James,  and  thought 
themfelves.  abfolved  from  their  oath  to  a  King 
who  himfelf  disregarded  the  oath  he  had  made 
to  his  People. 

Biit,  inftead  of  a  revolution  like  that  which 
dethroned  Charles  the  Firft,  which  was  ef- 
fected by  a  gVeat  effufion  of  blood,  'and  threw 
the  ftate  into  a  general  and  terrible  convulfion, 
the  dethronement  of  James  proved  a  matter 
of  fliort  and  eafy  operation.  In  confequence 
of  the  progreffive  information  of  the  People, 
and  the  certainty  of  the  principles  which  now 
dire&ed  the  Nation,  the  whole  were  unani- 
mous. All  the  ties  by  which  the  People  were 
bound  to  the  throne,  were  broken,  as  it  were, 
by  one  fingle  lhock;  and  James,  who,  the 
moment  before,  was  a  Monarch  furrounded 
by  fubjeds,  became  at  once  a  fimple  individual 
in  the  midft  of  the  Nation. 

That  which  contributes,  above  all,  to  diftin- 

guifli  this  event  as  Angular  in  the  annals  of 

Mankind,  is  the  moderation,  I  may  even  fay, 

,  the  legality  which  accompanied  it.     As  if  to 

dethrone  a  King  who  fought  to  fet  himfelf 
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above  the  Laws,  had  been  a  natural  confe~ 
guencc  of,  and  provided  for  by,  the  principles 
*  of  Government,  every  thing  remained  in  its 
place  j  the  Throne  was  declared  vacant,  and  a 
new  lipc  of  fucceffion  was  eftablifhed. 

Nor  was  this  all ;  care  was  had  to  repair 
the  breaches  that  had  been  made  in  the  Con* 
ftitution,  as  well  as  to  prevent  new  ones ;  and 
advantage  was  taken  of  the  rare  opportunity 
of  entering  into  an  original  and  exprefs  corn- 
pad  between  King  and  People* 

An  Oath  was  required  of  the  new  King, 
more  precife  than  had  been  taken  by  his  pre- 
deceflbrs ;  and  it  was  confecrated  as  a  perpe- 
tual formula  of  fuch  oaths.  It  was  deter- 
mined, that  to  impofe  taxes  without  the  con- 
fent  of  Parliament,  as  well  as  to  keep  up  a 
Handing  army  in  time  of  peace,  are  contrary 
to  law.  The  power  which  the  Crown  had  con- 
stantly claimed,  of  difpenfing  with  the  laws, 
was  aboliflied.  It  was  ena&ed,  that  the  fubn 
je&,  of  whatever  rank  or  degree,  had  a  right 
to  prefent  petitions  to  the  King.  (*)  Laftly, 

(a)  The  Lords  and  Commons*  prevyms  to  the  Coro? 
nation  of  King  William  and  Queen  Mary,  bad  framed  a 
Sill  which  contained  a  declaration  of  the  rights  which 
they  claimed  in  behalf  of  the  People,   and  was  in  cop- 
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the  key-ftone  was  put  to  the  arch,  by  the 
final   eihbliihmept    of   the  Liberty  of   the 

'ft*  («)• 

The  Revolution  of  1689  \s  therefore  the 
third  grand  aera  in  the  hiiiory  of  the  Conftitu- 
lion  of  England.  The  gjwt  charter  had  mark* 
fid  out  the  limits  within  which  the  Royal  aup 
iftority  ought  to  be  confiaed^;  fome  outworkji 
were  raifed  in  the  reign  of  Edward  the  Firft  ; 
but  it  w&  *t  the  Revolution  xhat  the  circun^ 
.vali^tion  wap  cpmpleated. 

It  was  at  this  sera,  that  the  true. principles  of 
civil  fociety  were  fully  eftablifhed.  By  the  ex- 
pulfion  of  a  King  who  had  violated  his  oatji * 
the  do&rjne  of  Refiftance,  that  ultimate  re- 
fource  of  an  opprefled  People;  was  confirmed 
beyond  a  doubt, .  By  the  exclufioo  given  to  a 

feqnenee  called  the  Bill  of  Sights.  This  Bill  contained 
the  Articles  -above,  as  well  as  fome  others,  and  .having 
received  afterwards  the  Royal  aflent,  became  an  A&  of 
Parliament,  under  the  title  of  An  AB  declaring  tbt  Rights 
ami  Ubtriits  of  the  Sutya,  snd fettling  the  Smcufom  cf  tk* 
Qvw*.—fL.  %  WMm  and  Mary,  Seff.  2.  Cap.  a. 

(4)  Thr  liberty  of  Abe  prefs  was,  properly  fpeaking, 
eftablifhejd  only  -four  years  afterwards,  in  confequence  of 
the  refuTal  which  the  Parliament  made  at  that  time  to 
continue  any  longer  the  reftri&ions  which  had  before 
been  fee  noon  it. 
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family  hereditarily  defpotic,  it  was  finally  de- 
termined, that  Nations  are  not  the  property  of 
Kings.  The  principles  of  Paffive  Obedience, 
the  Divine  and  indefeafible  Right  of  Kings, 
in  a  word,  the  whole  fcafFolding  of  falfe  and 
fuperftitious  notions  by  which  the  Royal  au- 
thority had  till  then  been  fupported,  fell  to 
the  gpoupd,  and  in  the  room  of  it  were  fub- 
ftituted  the  more  folid  and  durable  foun- 
dations of  the  love  of  order,  and  a  fenfe  of 
the  ncceffity  of  civil  government  among  Man- 
kind. 


CHAPTER     III. 

Of  the  Legiflative  Pwucr. 

IN  almoft  all  the  States  of  Europe,  the  will 
of  the  Prince  holds  the  place  of  law ;  and 
cuftom  has  fo  confounded  the  matter  of  right 
with  the  matter  of  fadt,  that  their  Lawyers 
generally  reprefent  the  legiflative  authority 
as  eflentially  attached  to  the  character  of  King ; 
and  the  plenitude  of  his  power  feems  to  them 
necefiarily  to  flow  from  the  very  definition  of 
his  title. 
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The  Engliih,  placed  in  more  favourable 
circumftances,  have  judged  differently :  they 
could  not  believe  that  the  deftiny  of  Mankind 
ought  to  depend  on  a  play  of  words,  and  on 
fcholaftic  fubtilties;  they  have  therefore  an- 
nexed no  other  idea  to  the  word  King,  or  Ray,  a 
word  known  alfo  to  their  laws,  than  that 
which  the  Latins  annexed  to  the  word  Rex, 
and  the  northern  Nations  to  that  of  Cyning. 

In  limiting  therefore  the  power  of  their  King, 
they  have  a&ed  more  confiftently  with  the  etymo- 
logy of  the  word ;  they  have  afted  alfo  more  con- 
fiftently with  reafon,  in  not  leaving  the  laws  to  the 
difpofal  of  the  perfon  who  is  already  inverted  with 
the  public  power  of  the  State,  that  is,  of  the  per- 
fon who  lies  under  the  greateft  and  moft  impor- 
tant temptations  to  fet  himfelf  above  them. 

The  bafis  of  the  Engliih  Conftitution,  the 
capital  principle  on  which  all  others  depend, 
is  that  the  Legiflative  power  belongs  to  Par- 
liament alone;  that  is  to  fay,  the  power  of 
eftabliihing  laws,  and  of  abrogating,  changing, 
or  explaining  them. 

The  conftituent  parts  of  Parliament  are  the 
King,  the  Houfe  of  Lords,  and  the  Houfe  of 
Commons. 

The  Houfe  of  Commons,  otherwife  the  Af- 
fembly  of  the  Repfefentatives  of  the  Nation, 
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is  compofed  of  the  Deputies  of  the  different 
Counties,  each  of  which  fends  two;  of  the 
Deputies  of  certain  Towns,  of  which  London* 
including  Weftminller  and  Southwark,  fends 

eight, other  Towns,  two  or  one  :  and  of  the 

•deputies  of  the  Univerfities  of  Oxford  and 
Cambridge,  each  of  which  fends  two, 
<  Laftly,  fince  the  A&  of  Union,  Scotland 
fends  forty -five  Deputies;  who,  added  to  thofe 
juft  mentioned,  make  up  the  whole  number  of. 
five  hundred  and  fifty-tight.  Thofe  Deputies, 
though  feparately  ele&ed,  do  not  fole'ly  rtpre- 
fent  the  Town  of  County  that  fends  them,  as  is 
the  cafe  with  the  Deputies  of  the  United  Pro- 
vinces of  the  Netherlands,  or  of  the  Swifs  Can- 
tons ;  but,  when  they  are  once  admitted,  tl\ey 
reprefent'the  whole  body  of  the  Nation. 

The  qualifications  required  for  being  a 
Member  of  the  Houfe  of  Commons  are,  for 
reprefenting  a  County,  to  be  born  a  fubjeft 
of  Great  Britain,  and  to  be  poffeffed  of  a 
landed  eftate  of  fix  hundred  pounds  a  year ;  and 
of  three  hundred>  for  reprefenting  a  Town,  or 
Borough, 

The  qualifications  required  for  being  an 
eledor  in  a  County,  are,  to  be  poffeffed,  in 
that  County,  of  a  Freehold  of  forty  fhillmgs 
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a  year,  (a)  With  regard  to  electors  in  Towns 
or  Boroughs,  they  muft  be  Freemen  of  them; 
a  word  which  now  fignifies  certain  qualifica- 
tions exprefied  in  the  particular  Charters. 

When  the  King  has  determined  to  affemble 
a  Parliament,  he  fends  an  order  for  that  pur- 
pofe  to  the  Lord  Chancellor,  who,  after  re- 
ceiving the  fame,  fends  a  writ  under  the  great 
feal  of  England  to  the  Sheriff  of  every  County; 
directing  him  to  take  the  neceflary  fteps  for  the 
election  of  Members  for  the  Obunty,  and  the 
Towns  and  Boroughs  contained  in  it.  Three 
days  fcfter  the  reception  of  the  writ,  the  She- 
riff muft,  in  his  turn,  fend  his  precept  to  the 
Magiftrates  of  the  Towns  and  Boroughs,  to 
order  them  to  make  their  eledtion  within  eight 
days  after  the  reception  of  the  precept,  giving 
four  days  notice  of  the  fame.  And  the  She- 
riff himfelf  muft  proceed  to  the  ele&ion  for  the 
County,  not  fooner  than  ten  days  after  the  re- 
ceipt of  the  writ,  nor  later  than  fixteen. 

The  principal  precautions  taken  by  the 
law,  to  infure  the  freedom  of  ele&idns,  are, 

(a)  This  Freehold  mxfft  have  been  poffeftd  by  the 
eledor  one  whole  year  at  leaft  before  the  time  of  ele&on, 
except  it  has  devolved  to  him  by  inheritance,  by  marriage, 
by  a  laft  will,  or  by  promotion  to  an  office. 


64     THE  CONSTITUTION 

that  any  Candidate,  who  after  the  date  of  the 
writ,  or  even  after  the  vacancy,  lhall  have  given 
entertainments  to  the  ele&ors  of  a  place,  or  to 
any  of  them,  in  order  to  his  being  ele&ed, 
lhall  be  incapable  of  ferving  for  that  place  in 
Parliament,  That  if  any  perfon  gives,  or 
promifes  to  give,  any  money,  employment,  or 
reward,  to  any  voter,  in  order  to  influence  his 
vote,  he,  as  well  as  the  voter  himfelf,  lhall  be 
condemned  to  pay  a  fine  of  five  hundred  pounds, 
and  for  ever  difqualified  to  vote  and  hold  any 
office  in  any  corporation  ;  the  faculty  however 
being  referved  to  both,  of  procuring  their  in- 
demnity for  their  own  offence,  by  difcovering 
fome  other  offender  of  the  fame  kind. 

It  has  been  moreover  eftablifhed,  that  no 
Lord  of  Parliament,  or  Lord  Lieutenant  of  a 
County,  has  any  right  to  interfere  in  the  elec- 
'  tions  of  members ;  that  any  officer  of  the  ex- 
cife,  cuftoms,  &c.  who  lhall  prefume  to  inter- 
meddle in  elections,  by  influencing  any  voter 
to  give  or  withhold  his  vote,  lhall  forfeit  -one 
hundred  pounds,  and  be  difabled  to  hold  any 
office.  Laftly,  all  foldiers  quartered  in  a  place 
where  an  election  is  to  be  made,  muft  move 
from  it,  at  leaft  one  day  before  the  ele&ion, 
to  the  diftance  of  two  miles  or  more,  and  re- 
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turn  not  till  one  day  after  the  ele&ion  is 
finished. 

The  Houfe  of  Peers,  or  Lords,  is  compofed 
of  the  Lords  Spiritual,  who  are  the  Archbifhops 
of  Canterbury  and  of  York,  and  the  twenty- 
four  Btihops;  and  of  the  Lords  Temporal, 
whatever  may  be  their  refpe&ive  titles,  fuqh  as 
Dukes,  Marquifes,  Earls,  &c. 

Laftly,  the  King  is  the  third  conftitutive 
part  of  Parliament :  it  is  even  he  alone  who 
can  convoke  it;  and  he  alone  can  diflblye,  or 
prorogue  it.  The  effed  of  a  difiblution  is,  that 
from  that  moment  the  Parliament  completely 
ceafes  to  exift ;  the  commiffion  given  to  the 
Members  by  their  Conftituents  is  at  an  end ; 
and  whenever  a  new  meeting  of  Parliament 
fliall  happen,  they  muft  be  eleded  anew.  A 
prorogation  is  an  adjournment  to  a  term  ap- 
pointed by  the  King ;  till  which  the  exiftence 
of  Parliament  is  limply  interrupted,  and  the 
function  of  the  Deputies  fufpended. 

When  the  Parliament  meets,  whether  it  be 
by  virtue  of  a  new  fummons,  or  whether,  be- 
ing compofed  of  Members  formerly  eleded, 
it  meets  again  at  the  expiration  of  the  term  for 
which  it  hyl  been  prorogued,  the  King  either 
goes  to  it  in  perfon,  invefted  with  the  infignia 
of  his  dignity,  or  appoints  proper  perfons  to 
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reprefent  him  on  that  occafion,  and  opens  the 
fcffion  by  laying  before  the  Parliament  the 
ftate  of  the  public  affairs,  and  inviting  them 
to  take  them  into  confideration.  This  pre- 
fence  of  the  King,  either  real  or  repre- 
.  fented,  is  abfolutely  requifite  at  the  firft  meet- 
ing ;  it  is  it  which  gives  life  to  the  Legif- 
lative  Bodies,  and  puts  them  in  adion. 

The  King,  having  concluded  his  declaration, 
withdraws.  The  Parliament,  which  is  then 
legally  intrufted  with  the  care  of  the  National 
concerns,  enters  upon  its  fun&ions,  and  con- 
tinues to  exift  till  it  is  prorogued,  or  diflblved. 
The  Houfe  of  Commons,  and  that  of  Peers, 
aflemble  feparately  :  the  former,  under  the 
prefidence  of  the  Lord  Chancellor ;  the 
latter,  under  that  of  their  Speaker  :  and  both 
feparately  adjourn  to  fuch  days  as  they  ref> 
pe&ively  think  proper  to  appoint. 

As  each  of  the  two  Houfes  has  a  negative 
on  the  propofitions  made  by  the  other,  and 
there  is,  confequehtly,  no  danger  of  their  en- 
croaching on  each  other's  rights,  nor  on  thofe 
of  the  King,  who  has  likewife  his  negative  up^ 
on  them  both,  any  queftion  judged  by  them 
conducive  to  the  public  good,  without  excep- 
tion, may  be  made  the  fubjeft  of  their  refpec- 
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tive  deliberations.  Such  are,  for  inftance,  new 
limitations,  or  extenfions,  to  be  given  to  the  au- 
thority of  the  king ;  the  eftabliihing  of  new 
laws,  or  making  changes  in  thofe  already  in 
being.  Laftly,  the  different  kinds  of  public 
provisions,  or  eftabliflunent$,  the  various  abufei 
of  adminiftration,  and  their  remedies,  become, 
in  every  Seffion,  the  objeft  of  the  attention  of 
Parliament. 

Here,  however,  an  important  obfervatioA 
muft  be  made.  All  Bills  for  granting  Money 
muft  haVe  their  beginning  in  the  Houfe  of 
Commons  :  the  Lords  cannot  take  this  objeft 
into  theiT  consideration  but  in  confequence  of 
a  bill  prefented  to  them  by  the  latter ;  and  the 
Commons  have  at  all  times  been  fo  anxioufly 
tenacious  of  this  privilege,  that  they  have  never 
fiififered  the  Lords  even  to  make  any  change 
in  the  Money  Bilis  which  they  have  fent  to  them ; 
and  the  Lords  are  expedfced  fimply  and  folely 
either  to  accept  or  reje&  them. 

This  excepted,  every  Member,  in  each  Houfe, 
,  may  propofe  whatever  queftion  he  thinks  pro- 
per. If,  after  being  confidered,  the  matter  is 
found  to  deferve  attention,  the  perfon  who  made 
the  propofition,  ufually  with  fome  others  ad- 
joined to  him,  is  defired  to  fet  it  down  in  writ- 
ing.  If,  after  more  complete  difcuffions  of  the 
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fubjedt,  the  propofition  is  carried  in  the  affirma* 
tive,  it  is  fent  to  the  other  Houfe,  that  they  may, 
in  their  turn,  take  it  into  confideration.  If  the 
other  Houfe  reject  the  Bill,  it  remains  without 
any  effeft  :  if  they  agree  to  it,  nothing  remains 
wanting  to  its  complete  eftablifliment,  but  the 
Royal  Affent. 

When  there  is  no  bufinefs  that  require*  im- 
mediate difpatch,  the  King  ufually  waits  till 
the  end  of  the  Seffion,  or  at  leaft  tilj  a  certain 
number  of  bills  are  ready  for  him,  before  he 
declares  his  royal  pleafure.  When  the  time  is 
come,  the  King  goes  to  Parliament  in  the  fame 
itate  with  which  he  opened  it ;  and  while  he 
is  feated  on  the  Throne,  a  Clerk,  who  has  a  lift 
of  the  Bills,  gives  or  refufes,  as  he  reads,  the 
Royal  Affent* 

When  the  Royal  Affent  is  given  to  a  public 
Bill,  the  Clerk  fays,  le  Roy  le  vent.  If  the 
bill  be  a  private  Bill,  he  fays,  foit  fait  comme  il 
eft  dcfirL  If  the  Bill  has  fubfidies  for  its  ob- 
ject, he  fays,  k  Roy  remercie  fes  loyaux  SubjeRs, 
accepts  leur  benevolence,  &?  aujji  le  veuU  Laftly, 
if  the  King  does  not  think  proper  to  affent  to 
the  Bill,  the  Clerk  feys,  le  Roy  s'advifera ;  which 
'  is  a  mild  way  of  giving  a  refufal. 
.  It  is,  however,  pretty  Angular,  that  the 
King  of  England  fhould  make  ufe  of  the  French 
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language  to  declare  his  intentions  to  his  Parlia- 
ment. This  euftom  was  introduced  at  the 
Conqueft  (0),  and  has  been  continued,  like  other 
matters  of  form,  which  fometimes  fubfift  for 
ages  after  the  real  fubftance  of  things  has  been 
altered ;  and  Judge  Blackftone  exprefles  him- 
felf,  on  this  fubjed:  in  the  following  words. 
"  A  badge,  it  muft  be  owned  (now  the  only 
**  one  remaining)  of  Conqueft ;  and  which  one 
**  would  wifli  to  fee.  fall  into  total  oblivion,  un- 
€<  lefs  it  be  referved  as  a  folemn  memento  to 
€€  remind  us  that  our  liberties  are  mortal,  having 
"  once  been  deftroyed  by  a  foreign  force. " 

When  the  King  has  declared  his  different 
intentions,  he  prorogues  the  Parliament.  Thofe 
Bills  which  he  has  reje&ed,  remain  without 
forte ;  thofe  to  which  he  has  affented,  become 
the  expreffion  of  the  will  of  the  higheft  power 
acknowledged  in  England  :  they  have  the 
fatne  binding  force  a$  the  Edits  enregifiris  have 

(a)  William  the  Conqueror  added  to  the  other  changes 
he  introduced,  the  abolition  of  the  Englifti  language  in 
all  public,  as  well  as  judicial,  tranfa&ions,  and  fobftituted 
to  it  the  French  that  was  fpoke  in  his  time :  hence  the 
number  of  old  French  words  that  are  met  with  in  the 
ffcyle  of  the  EngJUh  laws.  It  was  only  under  Edward  III. 
that  the  Englifh  language  began  to  be  re-eftablilhed  in  th^ 
Courts  of  Juftice. 
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in  France  (a),  and  as  the  Populifcitt  had  in 
ancient  Rome :  in  a  word,  they  are  Laws. 
And,  though  each  of  the  conftituent  parts  of 
the  Parliament  might,  at  firft,  have  prevented 
the  exiftence  of  thofe  laws,  the  united  will  of 
all  the  Three  is  now  neceflary  to  repeal  them. 

(a)  They  call  in  France,  Edits  enrigijlres,  thofe  Edicts 
of  the  King  Which  have  been*  rcgiftercd  in  the  Court  of 
Parliament.     The  word  Parliament  does  not  however 
exprefs  in  France,  as  it  does  in  England,  the  Aflerobly  of 
the  Eftates  of  the  Kingdom.     The  French  ParUmens  are 
only  Courts  of  Juflice  :   that  of  Paris  was  inftituted  in  the 
fame  manner,  and  for  the  fame  purpofes,  at  the  Aula  Regis 
was  afterwards  in  England,  viz.  for  the  adminiftration  of 
public  Juftice,  and  for  deciding  the  differences  between  the 
King  and  his  Barons  :  it  was  in  conference  of  the  Judg- 
ments awarded  by  that  Court,  that  the  King  proceeded  to 
feize   the   dominions  of  thofe  Lords  or  Princes  again  ft 
whom  a  fentence  had  been  patted,  and  when  he  was  able 
to  effect  this,  united  them  to  the  Crown.     The  Parliament 
of  Paris,  as  do  the  other  Courts   of  Law,  grounds  its 
judgments  upon   the  Edits   or  Ordonnancq  of  the  King, 
when  it  has  once  regiftered  them.     When  thofe  Ordon* 
nances  are  looked  upon  as  grievous  to  the  Subject,  the 
Parliament    refufes    to    regifter   them ;    but    this  they 
do  not  from  any  pretention  they  have  to  a  (hare  in 
the  Legiflative  authority ;  they  only  object  that  they  are 
not  fatisfied  that  the  Ordomtanee  before  them  is  really  the 
will  of  the  King,  and  then  proceed  to  make  remonftrancea 
againft  it :  fometimes  the  King  defers  to  thefe ;  or,  if  he 
is  refolved  to  put  an  end  to  all  oppofition,  he  comes  in 
perfon  to  the  Parliament,   there  holds  what  they  call  •» 
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Of  the  Executive  Power. 

WHEN  the  Parliament  is  prorogued  or 
diflblved,  it  ceafes  to  exift;  but  its 
laws  ftill  continue  to  be  in  force  :  the  King  re- 
mains charged  with  the  execution  of  them, 
and  is  fupplied  with  the  heceffary  power  for 
that  purpofe. 

It  is  however  to  be  obferved  that,  though 
in  his  political  capacity  of  one  of  the  con- 
ftituent  parts  of  the  Parliament,  that  is,  with 
regard  to  the  (hare  allotted  to  him  in  the  le- 
giflative  authority,  the  King  is  undoubtedly 
Sovereign,  and  only  needs  alledge  his  will 
when  he  gives  or  refufes  his  aflent  to  the  bills 
prefented  to  him ;  yet,  in  the  exercife  of  his 
powers  of  Government,  he  is  no  more 
than  a  Magiftrata,  and  the  laws,  whether  thofe 
that  exifted  before  him,  or  thofe  to  which, 
by  his  aflent,  he  has  given  being,  muft  di- 
rect his  conduft,  and  bind  him  equally  with 
his  fubjefts. 

Lit  ie  Juftice,  declares  that  the  Oriounanc*  before  them  \% 
a&ually  his  will,  and  orders  the  proper  Officer  to  regiAer 
it.  . 
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The  firft  prerogative  of  the  King,  in  his 
capacity  of  Supreme  Magiftrate,  has  for  its 
object  "the  adminiftration  of  Juftice. 

i°.  He  is  the  fource  of  all  judicial  power  in 
tfie  State ;  he  is  the  Chief  of  all  the  Courts  of 
•  Law,  and  the  Judges  are  only  his  Subftitutes ; 
every  thing  is  tranfadted  in  his  name ;  the  Judg- 
ments muft  be  with  his  Seal,  and  are  executed 
by  his  Officers, 

2°.  By  a  fidtion  of  the  law,  he  is  looked  upon 
as  the  universal  proprietor  of  the  kingdom ;  he 
is  in  confequence  deemed  diredtly  concerned  in 
all  offences ;  and  for  that  reafon  profecutions  arc 
to  be  carried  on,  in  his  name,  in  the  Courts  of  law, 

3°.  He  can  pardon  offences,  that  is,  remit  the 
punilhment  that  has  been  awarded  in  confe- 
quence of  his  profecution. 

II.  The  fecond  prerogative  of  the  King,  is, 
to  be  the  fountain  of  honour,  that  is,  the  diftri- 
butor  of  titles  and  dignities :  he  creates  the 
Peers  of  the  realm,  as  well  as  bellows  the  dif- 
ferent degrees  of  inferior  Nobility.  He  more- 
over difpofes  of  the  different;  offices,  either 
in  the  Courts  of  law,  or  elfewhere. 

III.  The  King  is  the  fuperintendent  of  Com- 
merce ;  he  has  the  prerogative  of  regulating 
weights  and  meafures ;  he  alone  can  coin  mo- 
ney, and  pai)  give  a  currency  to  foreign  coin, 
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IV.  He  is  the  Supreme  head  of  the  Church* 
In  this  capacity,  he  appoints  the  Biftiops,  and 
the  two  Archbifhops ;  and  he  alone  can  con* 
Vene  the  Affembly  of  the  Clergy.  This  Affem- 
bfy  is  formed,  in  England,  on  the  model  of  the 
Parliament :  the  Biihops  form  the  upper  Houfe; 
Peputies  from  the  Diocefes,  and  from  the  fe- 
deral Chapters,  form  the  lower  Houfe  :  the 
affent  of  the  King  is  likewife  necefiary  to  the 
validity  of  their  Ads,  or  Canons ;  and  the  King 
can  prorogue,  or  diflblve,  the  Convocation. 

V.  He  is,  in  right  of  his  Crown,  the  Gene- 
raliffimo  of  all  fea  or  land  forces  whatever  ; 
he  alone  can  levy  troops,  equip  fleets,  build 
fortreffes,  and  fills  all  the  pofts  in  them. 

VI.  He  is,  with  regard  to  foreign  Nations, 
the  reprefentative,  and  the  depofitary,  of  all 
the  power  and  collective  majefty  of  the  Na- 
tions he  (ends  and  receives  ambaffadors ;  he 
contracts  alliances;  and  has  the  prerogative 
of  declaring  war,  and  of  making  peace,  on 
whatever  conditions  he  thinks -proper. 

VII.  In  fine,  what  feems  to  carry  fo  many 
powers  to  the  height,  is,  its  being  a  funda- 
mental maxim,  that  the  King  can  po  no 
wrong;  which  does  not  fignify,  however,  that 
the  King  has  not  the  power  of  doing  ill,  or,  as 
it  was  pretended  by  certain  perfons  in  former 
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times,  that  every  thing  he  did  was  lawful;  but 
only  that  he  is  above  the  reach  of  all  Courts  of 
law  whatever,  and  that  his  perfon  is  fecred  at?d 
inviolable. 


C  H  A  P.    V. 

The  Boundaries  which  the  Confutation  has  fet  to 
the  Roy  id  Prerogative. 

IN  reading  the  foregoing  enumeration  of  the 
powers  with  which  the  laws  of  England 
have  intruded  the  King,  we  are  at  a  tofs  to 
reconcile  them  with  the  idea  of  a  Monarchy, 
which,  we  are  told,  is  limited.  The  King  not 
only  unites  in  himfelf  all  the  branches  of  the 
Executive  power, — he  not  only  difpofes,  with- 
out controul,  of  the  whole  military  power  in 
the  State, — but  he  is  moreover,  it  feems,  Maf- 
ter  of  the  Law  itfelf,  fince  he  calls  up,  and 
difmifles,  at  his  will,  the  Legislative  Bodies. 
We  find  him  therefore,  at  firft  fight,  invefted 
with  all  the  prerogatives  that  ever  were  claimed 
bythemoft  abfolute  Monarch?;  and  we  are 
at  a  lofs  to  find  that  liberty  which  the  Engliih 
feem  fo  confident  they  poffefs. 

But  the  Representatives  of  the  people  (till 
have,  and  that  is  faying  enough,  they  (till  have 
in  their  hands,  now  that  the  Constitution  i? 
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fully  eftablifhed,  the  fame  powerful  weapon 
which  has  enabled  their  anceftors  to  eftabliih 
it.  It  is  ftill  from  their  liberality  alone  that 
the  King  can  obtain  fubfidies ;  and  in  thefc 
days,  when  every  thing  is  rated  by  pecuniary 
$ftimation?  when  gold  is  become  the  great 
moving  fpring  of  affairs,  it  may  be  fafely  af- 
firmed, that  hs  who  depends  on  the  will  of  o- 
thcr  men,  with  regard  to1  fo  important  an  artiT 
$le,  is,  whatever  his  power  may  be  in  other 
refpeds,  in  a  ftate  of  real  dependence. 

This  is  the  cafe  of  the  King  of  England* 
He  has,  in  that  capacity,  and  without  the  grant 
of  hi*  people,  fcarcely  any  revenue.  A  few 
hereditary  dirties  on  the  exportation  of  wool, 
which  (fince  the  eftablifliment  of  manufac- 
tures) are  become  tacitly  e^tinguifhed ;  abranch 
of ,  the  excife,  which,  under  Charles  the  Second, 
was  annexed  to  the  Crown  as  an  indemnifica- 
tion foj  the  military  fervices  it  gave  up,  and 
which,  under  George  the  Firft,  has  been  fixed  to 
feven  thoufand  pounds;  a  duty  of  two  fhillings 
on  every  ton  of  wine  imported ;  the  wrecks 
of  flups  of  which  the  owners  remain 
unknown;  whales  and  fturgeons  thrown  on 
•  the  co&ft ;  fwans  fwimming  on  public  rivers ; 
and  a  few  other  feudal  relics,  now  compofe  the 
Whole  appropriated  revenue  of  the  King,  and 
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arc  all  that  remains  of  the  ancient  inheritante 
of  the  Crown. 

The  King  of  England,  therefore,  has  the 
prerogative  of  commanding  armies,  and  equip- 
ping fleets— but  without  the  concurrence  of  his 
Parliament  he  cannot  maintain  them.  He  can 
bellow  places  and  employments— but  without 
his  Parliament  he  cannot  pay  the  falaries  at- 
tending, on  them.  He  can  declare  war, — but 
without  his  Parliament  it  is  impoflible  for  him 
to  carry  it  on,  In  a  word,  the  Royal  Prero- 
gative, deftitute  as  it  is  of  the  power  of  im- 
pofing  taxes,  is  like  a  vaft  body,  which  cannot 
of  Ufelf  accomplifh  its  motions;  or,  if  you 
pleafe,  it  is  like  a  fhip  completely  equipped,  but 
from  which  the  Parliament  can  at  pleafure 
draw  off  the  water,  and  leave  it  aground, 
and  alfo  fetit  afloat  agaip,  by  granting  fubfidies. 

And  indeed  we  fee,  that,  fince  the  eftablifh- 
ment  of  this  right  of  the  Reprefentatives  of 
the  PeQple,  to  grant,  or  refufe,  fubfidies  to  the 
Crown,  their  other  privileges  have  been  con- 
tinually increafing.  Though  thffe  Reprefen- 
tatives were  not,  in  the  beginning,  'admitted 
into  Parliament  but  upon  the  7110ft  difadvan- 
tageous  terms,  yet  they  foon  found  means,  by 
joining  petitions  to  their  money-bills,  to  have 
a  (hare  in  framing  thofe  laws  by  which  they 
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were  in  future  to  be  governed  ;  and  this  me- 
thod of  proceeding,  which  at  firft  was  only  to- 
lerated by  the  King,  they  afterwards  converted 
into  an  exprefs  right,  by  declaring,  under'Hen- 
ry  the  Fourth,  that  they  would  not,  thencefor- 
ward, come  to  any  refolutions  with  regard  to 
fubfidies,  before  the  King  had  given  a  precife 
anfwer  to  their  petitions. 

In  fubfequent  times  we  fee  the  Commons 
conftantly  fuccefsful,  by  their  exertions  of  the 
fame  privilege,  in  their  endeavours  to  lop  off 
the  defpotic  powers  which  {till  made  a  part  of 
the  regal  prerogative.  Whenever  abufes  of 
power  had  taken  place,  which  they  were  fe- 
rioufly  determined  to  correct,  they  made  grie- 
vances andfuppties,  to  ufe  the  expreffion  of  Sir 
Thomas  Wentworth,  go  hand  in  band  together, 
which  always  produced  theredrefs  of  them.  And 
in  general,  when  a  bill,  in  confequence  of  its 
being  judged  by  the  Commons  effential  to  the 
public  welfare,  has  been  joined  by  them  to  a 
money  bill,  it  has  feldom  failed  topafs  in  that 
agreeable  company  (a). 

(a)  In  mentioning  the  forcible  ufe  which  the  Com- 
mons have  at  times  made  of  their  power  of  granting 
fubfidies,  by  joining  provifions  of  a  different  nature  to 
bills  that  had  grants  for  their  objeft,  I  only  mean  to 
(hew  the  great  efficiency  of  that  power,  which  was  the 
tabje&  of  this  Chapter,  without  pretending  to  fay  any 
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CHAP.    VI. 

The  fame  SuhjeEt  continued. 

BUT  this  force  of  the  prerogative  of  the 
Commons,  and  the  facility  with  which 
it  may  be  exerted,  however  neceffary  they  may 
have  been  for  the  firft  eftabliihment  of  the  Con- 
ftitution,  might  prove  too  confiderable  at  preT 
fent,  when  it  is  requifite  only  to  fupport  it. 
There  might  be  the  danger,  that,  if  the  Parlia- 
•  ment  lhould  ever  exert  their  privilege  to  its  full 
extent,  the  Prince,  reduced  to  defjiair,  might 
refort  to  fatal  extremities  ;  or  that  the  Confti- 
tution,  which  fftbfiflrs  only  by  virtue  of  its  equi- 
librium, might  in  the  end  be  fubvertfed. 

Indeed  this  is  a  cafe  Which  the  ptudencc  of 
Parliament  has  forefeen.  They  have,  in  this 
refped,  impofed  laws  upon  therrifclves ;  and 
without  touching  their  prerogative  itfelf,  they 

Aing  as  to  the  propriety  of  the  meafare.  I  The  Houfe  of 
Lords  have  even  found  it  neceffary  (which  confirms  what 
is  (aid  here)  to  form,  as  it  were,  a  confederacy  among 
themfclves,  for  the  fecurity  of  their  Legiflative  autho- 
rity, againft  the  unbounded  ufe  which  the  Commons  might 
taake  of  their  power  of  taxation  ;  and  it  has  been  made 
a  (binding  order  of  their  Houfe,  to  reject  any  bill  what- 
foever  to  which  a  money-bill  has  been  tacked. 
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have  moderated  the  exercife  of  it.  A  cuftom 
has  for  a  long  time  prevailed,  at  the  beginning 
of  every  reign,  and  in  the  kind  of  oversowing 
of  affedion  which  takes  place  between  a  King 
and  his  firft  Parliament,  to  grant  the  King  a 
revenue  for  his  life ;  a-  provifion  which,  with 
refpeft  to  the  great  exertions  of  his  power* 
does  not  abridge  the  influence  of  the  Com- 
mons, but  yet  puts  him  in  a  condition  to  fup« 
port  the  dignity  of  the  Crown,  and  ajfordj 
him,  who  is  the  firft  Magiftrate  in  the  Nation* 
that  independence  which  the  laws  infWe  alife 
to  thofe  Magiftrates  who  are  particularly  in- 
truded with  the  adminiftration  of  Juftice  (a). 

This  conduft  of  the  Parliament  provides  an 
admirable  remedy  for  the  accidental  diforders 
of  the  State.  For  though,  by  the  wife  diftri- 
bution  of  the  powers  of  Government,   great 

(a)  The  twelve  Judges'. — Their  commiffions,  which  in 
former  timet  were  often  given  them  durante  bene  pkcitf, 
now  md'ft  always  "  be  made  yuiM&ujt  btne  ggfferint,  and 
"  their  falaries  afcertained ;  but  upon  an  addrefs  of  both 
"  Houfes  it  may  be  lawful  to  remove  them."— -Stat.  13. 
Will.  III.  c.  2.  In  the  firft  year  of  the  reign  of  his  pre- 
sent Majefty,  it  has  been  moreover  enacted,  that  the  com- 
miffions of  the  Judges  (hall  continue  in  force,  ndtwith* 
ftanding  the  demife  of  the  King  ;  which  has  prevented 
their  being  dependent,  with  regard  to  their  continuation 
in  Qffice,  on  the  heir  apparent. 
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usurpations  are  become  In  a  manng*  imprac- 
ticable, neverthelefs  it  is  impoffible  but  that, 
in  confequence  of  the  continual,  though  filent 
efforts  of  the  Executive  power  to  extend  itfelf, 
abufes  will  at  length  Aide  in.  But  here  the 
powers,  wifely  kept  in,  referve  by  the  Parlia- 
ment, afford. the  means  of  remedying  them. 
At  the  end  of  each  reign,  the  civil  lift,  and  con- 
iequently  that  kind  of  independence  which  it 
procured,  are  at  an. end.  The  fucceffor  finds 
a  Throne,  a  Sceptre,  and  a  Crown;  but  he 
finds  neither  power,  nor  even  dignity ;  and  be- 
fore a  real  poffeffion  of  all  thefe  things  is  given 
him,  the  Parliament  have  it  in  their  power  to 
take  a  thorough  review  of  the  State,  as  well  as 
correct  the  feveral  abufes  that  may  have  crept 
in  during  the  preceding  reign ;  and  thus  the 
Conftitution  may  be  brought  back  to  its  firft 
principles. 

England,  therefore,  by  this  means,  enjoys  one 
very  great,  advantage,  one  that  all  free  States 
have  fought  to  procure  for  themfelves ;  I  mean 
that  of  a  periodical  reformation.  But  the  ex- 
pedients which  Legiflators  have  contrived  for 
this  purpofe  in  other  Countries,  have  always, 
when  attempted  to  be  carried  into  practice, 
been  found  to  be  produ&ive  of  very  difadvan- 
tageous  confequences.    Thofe  laws  which  were 
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ttiadfc  in  Rome,  to  rcftore  that  equality  which 
is  the  effence  of  a  Democratical  Government^ 
were  always  found  impracticable :  the  attempt 
alone  endangered  the  overthrow  of  the  Re* 
public?  and  the  expedient  which  the  Flo- 
rentines called  ripigliar  il  Jtalo,  proved  nowife 
happier  in  its  confequences.  This. was  be- 
caufe  aU  thofe  different  remedies  were  deftroyed 
beforehand,  by  the  very  evils  they  were  meant 
to  cure ;  and  the  greater  the  abufes  were,  the 
more  impoffible  it  was  to  corred  them. 

But  the  means  of  reformation  which  the* 
Parliament  of  England  has  taken  care  to  re* 
ferve  to  itfelf,  is  the  more  effectual,  as  it  goes 
lefs.direftly  to  its  end.  It  does  not  oppofe  the 
ufurpationi  of  prerogative,  as  it. were,  in 
front— it  does  not  encounter  it  in  the  middle 
of  its  career,  and  in  the  fulleft  flight  of  its 
exertion :  but  it  goes  ip  fearch  of  it  to  its  foiirce, 
and  to  the  principle  of  its  aft  ion.  It  does  not 
endeavour  forcibly  to  overthrow  it;  it  only 
enervates  its  fprings. 

What  increafes  (till  more  the  mildnefs  of 
the  operation,  is,  that  it  is  only  to  be  applied 
to  the  ufurpations  themfelves,  and  pafies  by, 
what  would  be  far  more  formidable  to  encoun- 
ter, tie  obftinacy  and  pride  of  the  ufurpers. 
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Every  thing  is  tranfe&ed  with  a  new  Sove- 
reign, who,  till  then,  has  had  no  lhare  in 
public  affairs,  arid  has  taken  no  ftep  which  he 
may  conceive  himfelf  bound  in  honour  to 
fupport.  In  'fine,  they  do  not  wreft  from  him 
what  the  good  of  the  State  requires  he  fhould 
give  up  :  he  himfelf  makes  the  facrifice. 

The  truth  of  all  thefe  obfervations  is  remark- 
ably confirmed  by  the  events  that  followed  the 
reign  of  the  two  laft  Henries.  Every  barrier 
that  prote&ed  the  People  againft  theexcurfions 
of  Power  had  been  broke  through.  The  Par- 
liament, in  their  terror,  had  even  enfc&ed  that 
proclamations,  that  is  the  will  of  the  King, 
fliould  have  the  force  of  laws  (a)  :  the  Gon- 
ftitution  feemed  really  undone.  Yet,  on  the 
firft  opportunity  afforded  by  a  new  reign,  li- 
berty began  to  make  again  its  appearance  (&). 
And  when  the^  Nation,  at  length  recovered 
from  its  long  fupinenefs,  had,  at  the  acctflfion 
of  Charles  the  Firft,  another  opportunity  of 
a  change  of  Sovereign,  that  enormous  mafe 

(a)  Stat.  31  Hen.  VIII.  chap.  8. 

{b)  The  laws  concerning  Treafon,  parted  under  Henry 
the  Eighth,  which  Judge  Blackftone  calk  "  an  amaamg 
"  heap  of  wild  and  new-fangled  treafons,"  wire,  to- 
gether with  the  ftatute  jufl  mentioned,  repealed  in  th« 
beginning  q'f  the  reign  of  "Ed  ward  .VI. 
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of  abufes,  which  had  been  accumulating,  or 
gaining  ftrength,  during  five  fucceflive  reigns, 
was  removed,  and  the  ancient  laws  were  re- 
ftored. 

To  which  add,  that  this  fecond  reformation, 
which  was  fo  extenfive  in  its  effeds,  and  might 
be  called  a  new  creation  of  the  Conftiturion, 
was  accompliflied  without  producing  the  leaft 
convulfion.  Charles  the  Firft,  in  the  fame 
manner  as  Edward  had  done  in  former  times  (a), 
affented  to  every  regulation  that  was  pafled; 
and  whatever  relu&ance  he  might  at  firft  ma- 
nifeft,  yet  the  Aft  called  the-  Petition  of  Right 
(as  wcli  as  the  Bill  which  afterwards  complete^ 
the  work)  received  the  Royal  San&ion  without 
bloodshed. 

It  is  true,  great  misfortunes  followed ;  but 
they  were  the  efie&s  of  particular  circwm- 
ftances.  During  the  time  which  preceded 
the  rdgn  of  the  Tudors,  the  nature  and  ex* 
tent  of  regal  .authority  having  never  been  ac- 
curately defined,  the  exorbitant  power  of  the 
Princes  of  that  Houfe  had  gradually  intro- 
duced political  prejudices  of  even  an  extrava- 

(*)  Or,  whkh  i$  equally  in  point,  the  Duke  of 
Sopcxfct.Ks  n*cle,  who  was  the  Regent  of  &e  Kingdom, 
onder  the  nam*  of  Protfcflor. 
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gant  kind:  thofe  prejudices,  having  had  a 
hundred  and  fifty  years  to  take  root,  could 
not  be  fhaken  off  but  by  a  kind  of  gene- 
ral convulfion;  the  agitation  continued  af- 
ter the  aft  ion,  and  was  carried  to  excefs  by 
the  religious  quarrels  which  arofe  at  that 
time. 


CHAPTER     VIII. 

New  Reftr&ions. 

THE  Commons,  however,  have  not  in* 
tirely  relied  on  the  advantages  of  the 
great  prerogative  with  which  the  Conftitution 
has  intruded  them. 

Though  this  prerogative  is,  in  a  manner, 
out  of  danger  of  an  immediate  attack,  they 
have  neverthelefe  fliewn  at  all  times  the 
greateft  jealoufy  on  its  account.  They  never 
fuffcr,  as  we  have  obferved  before,  a  money- 
bill  to  begin  any  where  but  with  themfelves ; 
and  any  alteration  that  may  be  made  in  it,  in 
the  other  Houfe,  is  fure  to  be  reje&ed.  If 
the  Commons  had  not  moft  ftrtftly  referred 
to  themfelves  the  exercife  of  a  prerogative 
on  which  their  very  exigence  depends,    the 
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whole  might  at  length  have  Hidden  into  that 
ether  body  which  they  might  have  fuffered  to 
ihare  in  it  equally  with  them.  If  any  other  perfons 
befides  the  Reprefentatives  of  the  People,  had 
had  a  right  to  make  an  offer  of  the  produce 
of  the  labour  of  the  people,  the  executive 
Power  would  foon  have  forgot,  that  it  only 
cxifts  for  the  advantage  of  the  public  (*). 

(«)  At  the  Crown  has  the  nndifputed  prerogative  of 
aflenting  to,  and  differ  ting  from,  what  bills  it  thinki  pro- 
per, as  well  as  of  convening,  proroguing,  and  diflblving, 
the  Parliament,  whenever  it  pleafes,  the  latter  have  no 
affurance  of  having  a  regard  paid  to  their  Bills,  or  even  of 
being  allowed  to  aflcmble,  bat  what  may  refolt  from  the 
need  the  Crown  ftands  in  of  their  affiflance:  the  danger, 
in  that  refpeft,  is  even  greater  for  the  Commons -dun  for 
the  Lords,  who  enjoy  a  dignity  which  k  hereditary,  as 
well  as  inherent  to  their  perfons,  and  form  a  permanent 
Body  in  the  State ;  whereas  dip  Commons  completely 
ranifh,  whenever  a  diflblurion  takes  place :  there  Is,  there- 
fore, no  exaggeration  in  what  has  been  faid  above,  that 
their  very  bdrng  depends  on  their  power  of  granting  fob- 
fidies  to  the  Crown. 

•  MOTed  by  thefe  confiderations,  and  no  doubt  by  a 
fenfe  of  their  duty  towards  their  Constituents,  to  whom 
this  right  of  taxation  originally;  belongs,  the  Houfe^of 
Commons  have,  at  all  time*  been  very  careful  left  prece- 
dents fhould  be  eftabtilbed,  which  might,  in  the  moft 
di&ant  manner,  tend  to  weaken  that  right.  Hence  the 
warmth,  I  might  (ay  the  refentment,  with  which  they 
Have  always  reje&ed  even  the  amendments  propof^  tyt 
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Befides,  though  this  prerogative  has  of  it" 
felf,  we  may  fay,  an  irrefiftible  efficiency, 
the  Parliament  has  negle&ed  nothing  that  may 
increase  it,  or  at  leaf):  the  facility  of  its  exercife  i 
and  though  they  have  allowed  the  gefcerai  pre* 
rogativcs  of  the  Sovereign  to  remain  uodif* 
putcd,  they  have  in  feveral  cafes  endeavoured 
jto  reflxain  the  ufc  he  might  make  of  theniy 
by  entering  with  him  into  divers  exprefs  and 
folffhh  conventions  for  that  purpofe  (<z). 

Thus,  the  King  is  indifputably  invefted  with 
the  exclufive  right  of  afiemtying  P^rliameiita  a 

the  Lords  in  their  Money  Bills*  The.  Lords  howevet 
have  not  given  up  their  (retention  to  make  firth  amend* 
men^  ;  and  it  is  only  by  th#  vigilance  a£4  cpaflaat  pre* 
determination  of  the  Commons  to  rejefr  all  alteration 
whatever  made  in  their  Money  Bills,  without  even  ex- 
aminrag  them*  that  this  pretention  of  the  Log}*  is  reduced 
to  bean:  ofelcfs,  and  only  dormant,  claim,  The  firft  i*~ 
fiance  of  a  m  if  under  iianding  between  the  two  Houfes,  <m 
that  account,  was  in,  the  year  1671 :  and  the  tender  may 
fee  at  length,  in  Vol.  I.  of  the  DebtHs  wf  tb*  Hnjk  t/ 
Qommom,  the  reafons  that  were  a*  that  lone  alledsjld  on 
*>oth  tides. 

'*.  (*)  Laws  made  to  bind  fitch  Powers  in  a  8tate,  as 
have  no  fnperior  power  by  which  they  may  be  legally 
compelled  to  the  execution  of  them  (fbf  inftance,  the 
Crown,  as  circnmltaneed  in  England)  are  nothing  more 
than  general  conventions,  or  treaties,  made  with  the  Body 
•/  the  People. 
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yet  he  muft  affemble  one,  at  leaft  once  in 
three  years;  and  this  obligation  on  the  King, 
which  was,  we  find,  in€fted  upon  by  the  Peo* 
pie  in  very  early  times,  has  been  fince  con* 
firmed  by  a  aft  pafied  in  the  fifteenth  year 
*(  the  reign  of  Charles  the  Second. 

Moreover,  as  the  moft  fatal  confequences 
might  enfue,  if  laws  which  might  moft  ma- 
terially affeft  public  liberty,  could  be  ena&ed 
in  Parliaments  abruptly  and  imperfe&ly  fum- 
moned,  it  has  been  eftabliflied  that  the  Writs * 
for  affembling  a  Parliament  muft  be  iffued 
forty  days  at  leaft  before  the  firft  meeting  of 
it.  Upon  the  fame  principle  it  has  alfo  been 
tnaded,  that  the  King  oannbt  abridge  the 
term  he  has  once  fixed  fqr  a  prorogation,  ex- 
cept in  the  two  following  cafes,  viz,  of  a  rebel- 
jlion,  or  of  imminent  danger  of  a  foreign  in- 
vafion;  in  both  which  cafes  ^  fourteen  days 
notice  muft  be  given  (a). 

Again,  the  King  is  the  head  of  the  Church ; 
but  he  can  neither  alter  the  eftabliflied  re- 
ligion, or  call.. individuals  to  an  account  fqr 
their  religious  opinions  (£)•    He  cannot  even 

(«)  Stat.  30  Geo.  II.  c.  25. 

(1)  The  Convocation,  or  aflembly  of  the  Clergy,  df 
which  the  King  is  the  head,  can  only  regulate  fuch  affairs 
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profefs  the  religion  which  the  Legiflature  has 
particularly  forbidden ;  and  the  Prince  who 
ihould  profefs  it,   is   declared  incapable   of 
inheriting,  pojfejffingy  or  enjcying,  the  Crown  ofthefo  - 
Kingdoms  (a). 

The  King  is  the  firft  Magiftrate;  but  he 
can  make  no  change  in  the  maxims  and  forms 
confecrated  by  law  or  cuftom :  he  cannot 
even  influence,  in  any  cafe  whatever,  the  de- 
cifion  of  caufes  between  fubjedt  and  fubje-ft ; 
and  James  the  Firft,  affifting  at  the  Trial  of  a 
caufe,  was  reminded  by  the  Judge,  that. he 
could  deliver  no  opinion  (b)*  Laftly,  though 
crimes  are  profecuted  in  his  name,  he  cannot 
refufe  to  lend  it  to  any  particular  perfons  who 
have  complaints  to  prefer, 

as  are  merely  eclefiallical ;  they  cannot  touch  the  Laws, 
Cuftoms,  and  Statues,  of  the  Kingdom.— Stat.  25 
Hen,  VIII.  c.  19. 

(a)  1  Will,  and  M.  Stat.  z.  c*  u 

(b)  Thefe  principles  have  fince  been  made  an  exprefs 
article  of  an  Ac\  of  Parliament;  the  fame  which  abolifhed 
the  Star  Chamber.  "  Be  it  likewife  declared  and  ena&ed, 
"  by  the   authority   of  this  prefent   Parliament,    That 

"  neither  his  Majefty,  nor  his  Privy  Council,  have,  or 
"  ought  to  have  any  jurifdi&ion,  power,  or  authority,  to 
"  examine  or  draw  into  quejtion,  determine,  or  difpofe  of 
*'  the  lands,  tenements,  goods,  or  chattels,  of  any  of  the 
"  fut>je£s  of  this  Kingdom."*— 'Stat.  A.  16.  ch.  i.  cap. 
10.  J  10. 
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The  King  has  the  privilege  of  coining  mo- 
ney; but  he  cannot  alter  the  ftandard. 
'  The  King  has  the  power  of  pardoning  of- 
fenders; but  he  cannot  exempt  them  from 
making  a'.compenfation  to  the  parties  injured. 
It  is  even  eftablifhed  by  law,  that,  in  a  cafe 
of  murder,  the  widow,  or  next  heir,  fhall  have 
a  right  to  profecute  the  murdeter;  and  the 
King's  pardon,  whether  it  preceded  the  Sen- 
tence paffed  in  confequence  of  fuch  profecu- 
tion,  .or  whethef  it  be  granted  after  it,  cannot 
have  any  effect  (*).  . 

The  King,  ha*  the  military  power;  but  ftiU 
with  refpejft  jto  this,  he  is  not  abfolute.  It  is 
true,  in  regard  to  the  fea-forces,  as  there  is  in 
them  this  very  great  advantage,  that  they 
cannot  be  turned  againft  the  liberty  of  the 
Nation,  at  the  feme  time-  that  they  are  the 
fureft  bulwark  of  the  ifland,  the  King  may 
keep  them  as  he  thinks  proper;  and  in  this 
refpeft  he  lies  only  under  the  general  reflraint 
of  applying  to  Parliament  for  obtaining  the 
means  of  doing  it.  But  in  regard  to  land 
forces,    as   they  may   become  an  immediate 

(a)  The  method  of  profecution  mentioned  here,  is 
called  an  Appeal;  it  muft  be  fued  within  a  year  anji  » 
day  after  the  completion  of  the  crime. 
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weapon  in  the  haftds  of  Power,  for?  throwing 
down  all*  the  barriers  of  public  liberty,  the 
King  cannot  raife  them  without  fche  content  of 
Parliament.  The  guards  of  Charles  the  Se- 
cond were  declared  anti-conftitutkmal  fa) ;  and 
James's  army  was  one  of  the  caufes  of  his  be- 
ing at  length  dethroned  (*)• 

In  thefe  times  however,  when  it  is  become 
a  cuftom  with  Princes  to  keep  tbofe  nume- 
rous armies  which  ferve  as  a  pretext  and  means 
of  oppreffing  the  People,  a  State  that  would 
maintain  its  independence,  b  obliged,  in  great 
meafure,  to  do  the  fame.  The  Parliament 
has  therefore  thought  proper  to  eftablifli  a 
Handing  body  of  troops,  which  amounts  to 
about  thirty  thoufand  Men,  of  which  tile  King 
has  the  command. 

But  this  army  is  only  eftablifhed  for  one 
year ;  at  the  end  of  that  term,  it  is  (unlefs  re- 
cftabliflied)  to  be  ipfo  fatto  difbanded ;  and 
as  the  queftion  which  then  lies  before  Parlia- 

(«)  He  had  carried  them  to  the  number  of  four  thou- 
fand Men. 

(b)  A  new  fan&ion  has  been  given  to  the  above  re- 
ftriAion,  in  the  fixth  Article  of  the  Bill  of  Rights :  "  A 
'*'  Handing  army,  without  the  confent  of  Parliament,  is 
**  againft  law.*' 
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.*&«*,  is  boC,  whether  the  zxmyjkati  be  dijtived, 
tat  whether  it  ihall  h&tfabBJbed  anezv,  as  if  it 
had  never  exiftcd,  any  one  of  the  three 
branches  of  the  Legifflatare  may,4  by  its  diffent,; 
hinder  its  continuance.  * 

Befide*,  the  ftind*  For  the  payment  off  this 
body  of  troops,  art  to  be  raifed  by  taxe*  that! 
never  are  eftablHhed  for  more  than  one  year 
(a) ;  and  it  Becomes  likewHe  neceffarjr,  at  the 
end  of  this  term,  again  to  eftabliih  them  (b). 
In  a  word,  this  inftrument  of  defence,  which 
the  ctfcitiiiftaiicef  of modern  times  have  caufed 
to  be  judged  neceflary,  being  capable,  on  the 
other  hand,  of  being  applied  to  the.moft  dan- 
gerous purpo&s,  has  been  joined  to  the  State 
by  otiky  a  Header  thread,  the  knot  of  which  may 
be  flipped,  on  the  firft  appearance  of  danger  (c); 

(«)  The  land-tax,  and  malt  tax. 

(J)  It  h  alfo  necetfary  that  the  Parliament,  when  they 
renew  the  AH  called  the  Mgffny  Jiff,  fhould  authtmfe  the 
different  Courts  Martial  t6  pnnifh  military  ounces,  and 
defcrcton.  It  can  therefore  refafe  the  Ring  even  the  ne- 
ceffery  power  of  military  dffcipline. 

(t)  To  thefe  laws,  Tfr  rather  convention*,  between* 
King  and  People,  I  (hall  add  here  the  Oath  whfafh  the*  King 
takes  at  his  Coronation*;  a  compact  which,  if  it  cannot 
have  the  feme  prectfion  as  the  laws  we  have  related 
abort,  yet  in  a  maimer  comprehends  diem  all*  and  has 
the  farther  advantage  of  being  declared  with  more  felem- 
nity. 
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But  thefe  laws  which  limit  the  King's  au- 
thority, would  not,  of  themfelves^havt  been 
fufjicieitt.  As  they  are,  after  all,  only  in- 
telle^ual  barriers,  which  it  is  poffible  that  the 
King  might  not  at  all  times  refpedt,  as  the 
check  which  the  Commons  have  on  his  pro- 
ceedings, by  a  refufal  of  fubfidies,  afiedts  too 
much  tbp  whple  State,  to  be  exerted  on  every 
particular  abufe  of  hisppwer;  and  laftly,  a^ 

«'  Tbe  *rcbbifb*p  or  bijbof  Jb all  fay,  Will  yon  folemnly 
«  promife  and  fwear  to  govern  die  people  of  this  King-* 
44  dom  of  England,  and  the  dominions  thereto:  Betoflgbg* 
u  according  to  the  Statutes  in  Parliament  agreed  on,  and 
•«  the  laws  and  cuftoms  of  the  fame  K— The  king  *r  jnan 
"  fl>allfay%  I  folemnly  promife  fo  to  do. 

"  Arcbbifhop  or  b\jhep.  Will"  you  to  your  power  caufe 
"  law  and  juftice,  'in  mercy,  to  be  executed  in  aH  your 
44  judgments  V-rKing  or  queen.      I  wilL 

44  Arcbbifhop  or  bijbof.  Will  you  to  the  utmoft  of 
"  your  power  maintain  the  laws  of  God,  the  true  pro- 
«'  feffion  of  the  gofpel,  and  the  protcftant  reformed 
49  religion  eftabliihed  by  the  law  ?  And  will  yon  pre- 
44  ferre  unto  the  bifhops  and  clergy  of  this  realm,  and 
"  to  the  churches  xoramitted  to  their  charge,  all  fiich 
4t  rights  and  privileges  as  by  law  do  or  (hall  appertain 
«'  unto  them,  or  any  of  them  *—&'*£  $r  qmtn.  All  this 
I  promife  to  do. 

"  After  thii  the  king  or  queen,  laying  bis  or  btr  band  upon 
"  the  holy  g*/)*ls,  ft>all  fay,  The  things  which  I  have  here 
"  before  promifed  I  will  perform  and  keep  :  fo  help,  me 
"Go*.     JnJ  then  Jballkiftbe  book  :\ 
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even  this  means  might  in  fome  degree  be  eluded, 
either  by  breaking  the  promifes  which  have 
procured  fubfidies,  or  by  applying  them  to  ufes 
different  from  thofe  for  which  they  were  ap- 
pointed, the  Conftitution  has  befides  fupplied 
the  Commons  with  a  means  of  immediate  op- 
position to  the  mifcondud  of  Government,  by 
giving  them  a  right  to  impeach  the  Mini* 
fters. 

It  is  true,  the  King  himfelf  cannot  be  ar- 
raigned before  Judges ;  becaufe,  if  there  were 
any  that  could  pafs  fentence  upon  him,  it 
would  be  they,  and  not  he,  who  mull  finally 
poffefs  the  executive  power :  but,  on  the  other 
hand,  the  King  cannot  aft  without  Minifters  ; 
it  is  therefore  thofe  Minifters,  that  is,  thofe  in- 
diipenfable  inftruments,  whom  they  attack. 

If,  for  example,  the  public  money  has  been 
employed  in  a  manner  contrary  to  the  declared 
intention  of  thofe  who  granted  it,  an  impeach- 
ment may  be  brought  againft  thofe  who  had 
the  management  of  it.  If  any  abufe  of  power 
is  committed,  or  in  general  any  thing  done 
contrary  to  the  public  weal,  they  profecute 
thofe  who  have  been  either  the  inftruments,  01^ 
the  advifers  of  the  mcafure  (a). 

(a)  It  was  upon  theft  principles  that  the  Commons,  i* 
the  beginning  of  this  century,    impeached  the  Earl  of 
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But  who  fliall  be  the  Judges  to  decide  in 
fech  a  caufe  ?  What  Tribunal  will  flatter  itfelf, 
that  k  can  give  an  impartial  decifion,  when  it 
fliall  fee,  appearing  at  its  bar,  the  Government 
itfelf  as  the  accufed,  and  the  Reprdentatives  of 
die  People,  4s  the  accufers  ? 

It  is  before  the  Houfe  of  Peers  that  the 
LaW  lias  dire&ed  the  Commons  to  carry  their 
accufation  ;  that  is,  before  Judges  whofe  dig- 
nity, on  the  one  hand,  renders  them  inde- 
pendent, and  who,  on  the  other,  have  a 
great,  honour  to  fupport  in  that  awful  fun&ion 
where  they  have  .all  the  Nation  for  fpe&ators 
of  their  conduft. 

When  the  impeachment  is  brought  to  the 
Lords,  they  commonly  order  the  perfon  ac- 
cufed to  be  imprifoned.  On  the  day  appointed, 
the  Deputies  of  the  Houfe  of  Commons,  with 
the  perfon  impeached,  make  their  appear- 
ance :  the  impeachment  is  read  in  his  prefence ; 
Counfel  are  allowed  him,  as  well  as  time,  to 
prepare  for  his  defence ;  and  at  the  expiration 
of  this  term,  the  trial  goes  on  from  day  to 
day,  with  open  doors,  and  every  thing  is  com^ 
municated  in  print  to  the  public. 

Oxford,  who  had  advifeji  the  Treaty  of  Partition,  and 
the  Lord  Chancellor  Somen,  who  had  affixed  the  great- 
feal  to  it. 
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~  But  whatever  advantage  the  law  grants  f» 
the  perfon  impeached  for  his  juftifi cation,  it 
is  from  the  intrinsic  merits  of  his  condud  that 
he  muft  draw  his  arguments  and  proofs,  St 
would  be  of  no  fervice  to  him,  in  order  to 
juftify  a  criminal  conduct,  to  alledge  the  com- 
mands of  the  Sovereign ;  or,  pleading  guilty 
with  refpeft  to  the  meafures  imputed  to  him, 
to  produce  the  Royal  pardon  (a).  It  is  agaanft 
the  Admitiiftration  itfelf  that  the  impeach- 
ment is  carried  on ;  it  ihould  therefore  by  116 

{*)  This  point  in  ancient  times  was  far  from  being 
clearly  fettled.  In  the  year  1678,  the  Commons  having 
impeached  the  Earl  of  Danby,  he  pleaded  the  Ring's 
pardon  in  bar  to  that  impeachment :  great  altercations 
enfued  on  that  fobjeft,  which  were  terminated  by  the  <ftf- 
folotion  of  that  Parliament.  It  has  been  fince  enacted, 
(Stat.  12  and  J^W.  III.  c.  z  )  "  that  no  pardon  undqr 
"  the  great-feal  can  be  pleaded  in  bar  to  an  impeach- 
'  "  ment  by  the  Hoofe  of  Commons.  * 

I  once  aik$d.a  Gentlemen  very  learned  in  the  laws  of 
this  Country,  if  the  King  could  remit  the  puni foment  of 
■a  Mam  condemned  in  confequence  of  an  impeachment  of 
the  Houfe  of  Commons ;  he  anfwered  toe,  the  Tories 
will  tell  you  the  King  can,  and  the  Whigs,  -he  cannot.— 
But  it  is  not  perhaps  very  material  that  the  queftion 
fiiould  be  decided  :  the  great  public  ends  art  attained 
When  a  corrapt  Minifter  is  removed  with  difgrace,  and 
the  whtteSyftem  of  his  proceedings  unveiled  to  the  pub* 
Jktyfe 

'   7 
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means  interfere:  the  King  can  neither  flop 
nor  fufpend  its  courfe,  but  is  forced  to  be* 
hold,  as  an  inactive  fpe&ator,  the  difcovery  of 
the  Ihare  which  he  may  himfelf  have  Had  in 
the  illegal  proceedings  of  his  fervants,  and  to 
hear  his  own  fentence  in  the  condemnation  of ' 
his  Minifters. 

An  admirable  expedient !  which,  by  re- 
moving and  punifhing  corrupt  Minifters,  af- 
fords an  immediate  remedy  for  the  evils  of 
the  State,  and  ftrongly  marks  out  the  bounds 
within  which  Power  ought  to  be  confined; 
which  takes  away  the  fcandal  of  guilt  and  au- 
thority united,  and  calms  the  people  by  a 
great  and  awful  adt  of  Juftice:  an  expedient, 
in  this  refpeft  efpecially,  fo  highly  ufeful,  that 
it  is  to  the  want  of  the  like,  that  Machiavel 
attributes  the  ruin  of  his  Republic. 

But  all  thefe  general  precautions  to  fecure  the 
rights  of  the  Parliament,  that  is,  thofe  of  the 
Nation  itfelf,  againft  the  efforts  of  the  executive 
Power,  would  be  vain,  if  the  Members  them- 
felves  remained  perfonally  expofed  to  them. 
Being  unable  openly  to  attack,  with  any  fafcty 
to  itfelf,  the  two  legiflative  bodies,  and  by  a 
forcible  exertion  of  its  prerogatives,  to  make, 
as  it  were,  a  general  afTault,  the  executive  pow- 
er might,  by  fubdividing  the  fame  prerogativesf 
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gain  an  entrance,  and  fometime9  by  intereft,  ^ncl . 
at  others  by  fear*  guide  the  general  Tyill,  by 
influencing  that  of  individuals. 

But  the  laws  which  fo  effectually  provide 
for  the  fafety  of  the  People,  provide  no  left 
for  that  of  the  Members,  whether  of  the 
Houfe  .of  Peers,  or  that  of  the  Commons. 
There  are  hot  known  in  England,  either  thofe 
Commijfaries,  who  are  always  ready  to  find 
thofe  guilty  whom  the  wantonnefs  of  ambi- 
tion points  out,  nor  thofe  fecret  iqjprifon- 
ments  which  are,  In  other  Countries,  the 
ufual  expedients  of  Government.  As  the 
forms  and  maxims  of  the  Courts  of  Juftice 
are  ftri&ly  prefcribed,  and  every  individual 
has  an  invariable  right  to  be  judged  accord- 
ing to  Law,  he  may  obey  without  fear  the 
di&ates  of  public  virtue.  Laftly,  what  crowns 
all  thefe  precautions,  is  its  being  a  fundamen- 
tal maxim,  «  That  tbe  freedom  of  fpeech, 
"  and  debates  and  proceeding*  in  Parliament, 
c<  ought  not  to  be  impeached  or  queftioned 
"in  any  Court  or  place  out  of  Parlia- 
"ment(tf)." 

(«)  Bill  of  Rights.    Art.  9. 

H 
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The  legiflators,  on  the  other  hand,  have 
not  forgot  that  intereft,  as  well  as  fear,  majr 
impofe  filence  on  duty.  To  prevent  its  effects, 
it  has  been  ena&ed,  that  all  perfons  con- 
cerned in  the  management  of  any  taxes  creat- 
ed fince  1692,  qpmmiffioners  of  prizes,  na- 
vy, viftualling  office,  &c.  comptrollers  of  the 
army  accounts,  agents  for  regiments,  the 
clerks  in  the  different  offices  of  the  revenue, 
any  perfons  that  hold  any  new  office  under 
the  Crown,  created  fince  1705,  or  having  a 
penfion  under  the  Crown,  during  pleafure,  or 
for  any  term  of  years,  are  incapable  of  being 
ele&ed  Members.  Befides,  if  any  Member 
accepts  an  office  under  the  Crown,  except  it 
be  an  Officer  in  the  army  or  navy  accepting 
a  new  commiffion,  his  feat  becomes  voidj 
though  fuch  Member  is  capable  of  being  re- 
eledted. 

Such  are  the  precautions  hitherto  taken  by 
the  Legiflators,  for  preventing  the  undue  in* 
fluence  of  the  great  prerogative  of  diipofing 
of  rewards  and  places;  precautions  which 
have  been  fucceflively  taken,  according  as 
circumftances  have  fliewn  them  to  be  necef- 
fary ;  and  which  we  may  thence  fuppofe,  are 
owing  to  caufes  powerful  enough  co  produce 
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produce  the  eftablifhment  of  new  ones,  when- 
ever circumftances  ihall  point  out  the  neceffity 
of  them  (*). 

(a)  Nothing  can  be  a  better  proof  of  the  efficacy 
of  the  caufes  that  produce  the  liberty  of  the  Englilh, 
and  which  will  be  explained  hereafter,  than  thofe.  vic- 
tories which  the  Parliament  from  time  to  time  gains  over 
kfclf,  and  in  which  the  Members,  forgetting  all  views 
of  private  ambition,  only  think  of  their  intereft  as 
fobjAb. 

Since  this  was  firft  written,  an  excellent  regulation 
has  been  made  for  the  decifion  of  controverted  elections. 
Formerly  the  Houfe  decided  them  in  a  vtry  fummary 
manner,  and  the  witneffes  were  not  examined  upon  oath. 
But,  by  an  A£  patted  a  few  years  ago,  the  decifion  is  now 
to  be  left  to  a  Jury,  or  Committee,  of  fifteen  Mem- 
bers, formed  in  the  following  manner.  Out  of  the 
Members  prefent,  who  mud  not  be  lefs  than  one  hun- 
dred, forty-nine  are  drawn  by  lots  :  out  of  thefe,  each 
Candidate  ftrikes  off  one  alternately,  till  there  remain  only 
thirteen,  who  with  two  others,  named  out  of  the  whole 
Houfe,  one  by  each  Candidate,  are  to  form  the  Com- . 
mittee :  in  order  to  fecure  the  neceflary  number  of 
a  hundred  Members,  ill  other  bufinefs  in  the  Houfe. 
is  to  be  fufpended,  till  the  above  operations  are  com- 
pleted, 
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CHAP.  IX. 

Of  private  Liberty ,    or  the    Liberty  of  Individ 
duals. 

WE  have  hitherto  only  treated  of  gene- 
ral liberty,  that  is  of  the  rights  of 
the  Nation  as  a  Nation,  and  of  its  {hare  in  •the 
Governmept.  It  now  remains  that  we  fhould 
treat  particularly  of  a  thing  without  which  this 
general  liberty,  being  abfolutely  fruftrated  in 
its  objefl:,  would  be  only  a  matter  of  often- 
tation,  and  even  could  not  4ong  fubfift,  I 
mean  the  liberty  of  individuals. 

Private  Liberty,  according  to  the  division 
of  the  Engliih  Lawyers,  confifts,  firft,  of  the 
right  of  Property,  that  is  of  the  right  of  en- 
joying exclufively  the  gifts  of  fortune,  and  all 
the  various  fruits  of  one's  induftry.  Secondly, 
of  the  right  of  Perfonal  Security.  Thirdly,  of 
the  Loco-motive  Faculty,  taking  the  word  Liber- 
ty in  its  more  confined  fenfe. 

Each  of  thefe  rights,  fay  again  the  Engliih 
Lawyers,  is  inherent  in  the  perfon  of  every 
Englifhman :  they  are  to  him  as  an  inheri- 
tance, and  he  cannot  be  deprived  of  them,  but 
by  virtue  of  a  fentence  pafied  according  to  the 
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laws  of  the  land.  And  indeed,  as  this  right 
of  inheritance  is  exprefled  in  Englifh  by  one 
word  (birth-right)  the  fame  as  that  which  ex- 
preffes  the  King's  title  to  the  Crown,  it  has* 
in  times  of  oppreffion,  been  often  oppofed  to 
him  as  a  right,  doubtlefs  of  lefs  extent,  but 
of  a  fln&ion  equal  to  that  of  his  own. 

One  of  the  principal  effe&s  of  the  right  of 
Property  is,  that  the  King  can  take  from  his 
fubje&s  no  part  of  what  they  poffefs ;  he 
jftUft  wait  till  they  themfelves  grant  it  him : 
and  this  right,  which,  as  we  have  feen  before, 
is,  by  its  confequences,  the  bulwark  that  pro- 
te&s  all  the  others,  has  moreover  the  imme- 
diate effedfc  of  preventing  one  of  the  chief 
paufes  of  oppreffion. 

In  regard  to  the  attempts  to  which  the  right 
of  property  might  be  expofed  from  one  indi- 
vidual to  another,  I  believe  I  fliall  have  faid 
every  thing,  when  I  have  obferved,  that  there 
is  no  Man  in  England  who  can  oppofe  the  ir- 
refiftible  power  of  the  Laws, — that,  as  the 
Judges  cannot  be  deprived  of  their  employ- 
ments but  on  an,  accufation  by  Parliament, 
the  effedk  of  intereft  with  the  Sovereign,  or 
with  thofe  who  approach  his  perfon,  can 
Scarcely  influence  their  decifions,— that,  as  the 
Judges  themfelves  have  no  power  to  pafs  fen- 

H3 
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tence  till  the  matter  of  faft. has  been  fettled 
by  Men  nominated,  we  may  almoft  fay,  at 
the  common  choice  of  the  parties  (*),  all  prk 
yate  yiews,  and  confequently  all  refpefl:  of  per* 
fons,  are  baniflied  from  the  Courts  of  Juftice. 
However,  that  nothing  may  be  wanting  which 
may  help  to  throw  light  on  the  fubjed:  I  have 
undertaken  to  treat,  I  fhall  relate,  in  general, 
what  is  the  law  in  civil  matters,  that  has  taken 
place  in  England. 

When  the  Pandeds  were  found  at  Amalphi, 
the  Clergy,  who  were  then  the  only  Men  that 
were  able  to  underftand  them,  did  not  negleft 
that  opportunity  of  increafing  the  influence 
they  had  already  obtained,  and  caufed  them 
to  be  received  in  the  greater  part  of  Europe. 
England,  which  was  deftined  to  have  a  Con- 
ftitution  fo  different  from  that  of  other  States, 
was  to  be  farther  diftinguiflied  by  its  rejecting 
the  Roman  Laws. 

'  Under  William  the  Conqueror,  and  his  imr 
mediate  fucceffors,  a  multitude  of  foreign  EcT 
clefiaftics  flocked  to  the  Court  of  England. 
Their  influence  over  the  mind  of  the  Sove- 
reign, which,  in  the  other  States  of  Europe,  as 

(a)  Owing  to  the  cxtenfive  right  of  challenging 
jurymen,  which  is  allowed  to  every  perfon  brought  to 
bit  trial,  though  not  very  frequently  ufed. 
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they  were  then  conftltuted,  might  be  cor> 
fidered  as  matter  of  no  great  importance,  was 
not  fo  in  a  Country  where  the  Sovereign  be» 
ing  all-powerfuf,  to  obtain  influence  oven 
him,  was  to  obtain  power  itlclf.  The  En- 
IHh  Nobility  faw  with  the  greateft  jealbufy, 
Men  .of  a  condition  fo  different  from  their  own, 
vefted  with  a  power  to  the  attacks  of  which 
they  were  immediately  expofed,  and  thought 
that  they  would  carry  that  power  to  the  height, 
if  they  were  ever  to  adopt  a  fyftem  of  laws  which 
thofe  fame  men  fought  to  introduce,  and  of 
which  they  would  neceflarily  becoipe  both  the 
depofitaries  and  the  interpreters. 

It  happened,  therefore,  by  a  fomewhat  An- 
gular conjunction  of  circumftances,  that,  to 
the  Roman  laws,  brought  over  to  England  by 
Monks,  the  idea  of  ecclefiaftical  power  be- 
came  aflbciated,  in  the  fame  manner  as  the  i<^ea 
of  regal  Defpotifm  became  afterwards  annexed 
to  the  Religion  of  the  fame  Monks,  when  fa- 
voured by  Kings  who  endeavoured  to  eftablifli 
an  arbitrary  government.  The  Nobility  at 
all  times  rejeded  thefe  laws,  even  with  a  de- 
gree of  ill  humour  (a)  ;  and  the  ufurper  Ste- 

(«)  The  nobility,  under  the  reign  of  Richard  II. 
declared  in  the  French  language  of  thofe  times,  "  Puree 
"  que  le  roialme  d'Engleterre  n'etoit  devant  ces  heures, 
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phen,  whofe  intereft  it  was  to  conciliate  their 
affedtions,  went  fo  far  as  to  prohibit  the  ftudy 
of  them. 

As  the  general  difpofition  of  things  brought 
about,  as  hath  been  above  obferved,  a  fufEcient 
degree  of  intercourfe  between  the  Nobility  or 
Gentry,  and  the  People,  the  averfion  tp  the 
Roman  Laws  gradually  fpread  itfelf  far  an4 
wide ;  and  thofe  laws,  to  which  their  wifdom 
in  many  cafes,  and  particularly  their  extenfive- 
nefs,  ought  naturally  to  have  procured  admit- 
tance when  the  Engliih  laws  themfelves  were  3$ 
yet  but  in  their  infancy,  experienced  the  mod 
fteady  oppofition  from  the  Lawyers :  and  a; 
thofe  perfons  who  fought  to  introduce  them, 
frequently  renewed  their  attempts,  t^ere  at 
length  arofe  a  kind  of  general  combination 
amongft  the  Laity,  to  confine  them  to  Univer- 
fities  and  Monafteries  (a). 

*'  ne  al*enteut  da  Roy  notre  Seignior,  &  Seigniors  da 
"  Parlement,  unques  nc  fera,  rule  ne  governe  par  la  ley 
"  civil."  viz.  Inafmuch  as  the  Kingdom  of  England 
was  not  before  this  time,  nor  according  to  the  intent  of 
the  King  our  Lord,  and  Lords  of  Parliament,  ever  mall 
be,  ruled  or  governed  by  the  civil  law.  —  In  Rich.  Por- 
tamento Weftmonafterii,  Feb.  3.  Anno  2. 

(a)  It  might  perhaps  be  fhewn,  if  it  belonged  to  the 
fubjed,  that  the  liberty  of  thinking  in  religions  mat- 
ters, which  has  at  all  times  remarkably  prevailed  in  Eng. 
land,  is  owing  to  much  the  fame  caufes  as  its  political 
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This  oppoGtion  was  curried  fo  far,  that  For- 
tefcue,  Chief  Juftice  of  the  Kiiig's  Bench,  and 
afterwards  Chancellor  under  Henry  VL  wrote 
a  Book  intitled  De  Laudibus  Ltgum  Anglic }  in 
which  he  ptopofcs  to  demonftrate  the  fupe- 
riority  of  the  Englilh  laws  over  the  Civil; 
and,  thftt  nothing  might  be  wanting  in  .his  ar- 
guments on  that  fubjeft,  he  gives  them  the  ad- 
vantage of  fuperior  antiquity,  and  traces  their 
origin  to  a  period  much  anterior  to  the  foun- 
dation <rf  Rpoie. 

This  fpirif  has  been-preferved  even  to  much 
more  modern  times ;  and  when  we  perufe  the 
many  paragraphs  which  Judge  Hale  has  writ- 
liberty  :  both  perhaps  are  owing  to  this,  that  the  fame 
Men,  Whofe  intereft  tt  is  in  other  Countries  that  the 
people  (houtd  be  influenced  by  prejudice*  of  a  potkU 
cai  0/  religious  kind,  have  been  in  England  forced  to 
inform  and  unite  with  them.  I  (hall  here  take  occa. 
fion  to  obferve,  in  anfwer  to  the  reproach  made  to  the 
EngUfh,  by  Prefident  Henanlt,  in  his  much  efteemed 
Chrqpok>g&al  Hiftory  of  France,  that  the  frequent 
change*  of  religion  which  have  taken  place  in  Eng- 
land* do  not  argue  any  Servile  difpofition  in  the  people  ; 
they  only  prove  the  equilibrium  between  the  then  exit- 
ing Se&s  :  there  was  none  bot  what  might  become  the 
prevailing  one,  whenever  the  Sovereign  thought  proper 
to  declare  for  it  j  and  it  was  not  England,  as  people 
may  think  at  firft.  fight,  it  was  only  its  Govejninent, 
which  changed  its  religion. 

7 
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ten  in  his  Hiftory  of  the  Common  Law, 
to  prove,  that  in  the  few  cafe9  in  which  the 
Civil  Law  is  admitted  in  England,  it  can  have 
no  power  by  virtue  of  any  deference  due  to 
the  orders  of  Juftinian  (a  truth  which  certainly 
had  no  need  of  proof)  we  plainly  fee  that  this 
Chief  Juftice,  who  was  alfo  a  very  great  Lawyer, 
had,  in  this  refpefl,  retained  fomewhat  of  the 
heat  of  party,    ' 

Even  at  prefent  the  Engliih  Lawyers  at- 
tribute the  liberty  they  enjoy,  and  of  which 
other  Nations  are  deprived,  to  their  having 
rejefted,  while  thofe  Nations  have  admitted, 
the  Roman  law ;  which  is  miftaking  the  effeft 
for  the  caufe.  It  is  not  becaufe  the  Engliih 
have  rejected  the  Roman  laws  that  they  arc 
free  j  but  it  is  becaufe  they  were  free,  or  at 
leaft  becaufe  there  exifted  among  them 
caufes  which  were,  in  proceft  of  time*  to 
make  them  fo,  that  they  have  been  able  to 
reje&  the  Roman  laws.  But  even  though 
they  had  admitted  thofe  laws,  the  fame  cir- 
cumftances  that  have  enabled  them  to  rejedt 
the  whole,  would  have  likewife  enabled  them 
to  reject  thofe  parts  which  might  not  have 
fuited  them ;  and  they  would  have  feen,  that 
it  is  very  poffible  to  receive  the  decifions  of 
the  Civil  law  on  the  fubjeft  of  the  fervitutes  ur- 
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ban*  fe?  rttftic*,  without  adopting  its  principles 
with  refpedfc  to  the  power  of  the  Emperors  (a). 

Of  this  the  Republic  of  Holland,  where 
the  Civil  law  is  adopted,  would  afford  a  proof, 
if  there  were  not  the  ftill  more  ftriking  one, 
of  the  Emperor  of  Germany,  who,  though 
in  the  opinion  of  his  People  he  is  the  fucceflbr 
to  the  very  Throne  of  the  Cafars  (£),  has  not  by 
a  great  deal  fo  much  power  as  a  King  of  Eng- 
land ;  and  the  reading  of-  the  feveral  treaties 
which  deprive  him  of  the  power  of  nominating 
the  principal  offices  of  the  Empire,  fufficiently 
ihews  that  a  fpirit  of  unlimited  fubmiffion  to 
Monarchical  power,  is  no  neceflary  confequence 
of  the  admiffion  of  the  Roman  Civil  Law, 

The  Laws  therefore  that  have  taken  place  in 
England,  are  what  they  call  the  Unwritten  Law> 
alfo  termed  the  Common  Law,  and  the  Statute  Law. 

The  Unwritten  Law  is  thus  called,  not  be- 
caufe  it  is  only  tranfmitted  by  tradition  from 
generation  to  generation ;  but  becaufe  it  is  not 
founded  on  any  known  acft  of  the  Legiflature. 
It  receives  its  force  from  immemorial  cuftom, 
and,  for  the  moft  part,  derives  its  origin  from 

(a)  What  particularly  frightens  the  Englifli  Lawyers 
is  L.  i.  Lib.  I.  Tit.  4-  Dig.— ^y^  Prtncifi  placuerit  legs 
habtt  nrigorem. 

(£)  The  German  wqrd  to  e$prefs  the  Emperor's  dig- 
pity,  is,  Cefar,  Katfer, 
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Atfcs  of  Parliament  cnafted  in  the  times  which 
immediately  followed  the  Conqueft,  (particu- 
larly thofe  anterior  to  the  time  of  Richard  the 
firft)  the  originals  of  wjiich  are  loft. 

The  principal  obje&s  fettled  by  the  Com- 
mon Law,  are  the  rules  of  defcent,  the  dif- 
ferent methods  of  acquiring  property,  the  va- 
rious forms  required  for  rendering  contracts  va- 
lid ;  in  all  which  points  it  differs,  more  or  lefs, 
from  the  Civil  Law.  Thus,  by  the  Common 
Law,  lands  defcend  to  the  eldeft  fon,  to  the  ex* 
clufion  of  all  his  brothers  and  fillers ;  whereas, 
by  the  Civil  Law,  they  are  equally  divided  be- 
tween all  the  children  :  by  the  Common  Law, 
property  is  transferred  by  writing ;  but  by  the 
Civil  Law,  tradition,  or  a&ual  delivery,  is 
moreover  requifite,  &c. 

The  fource  from  which  the  decifions  of  the 
Common  Law  are  drawn,  is  what  is  called 
prateritorum  memoria  cventorum,  and  is  found 
in  the  collection  of  judgments  that  have  been 
palled  from  time  immemorial,  and  which,  as 
well  as  the  proceedings  relative  to  them,  are 
carefully  preferved  under  the  title  of  Records. 
In  order  that  the  principles  eftabliihed  by  fuch 
aferies  of  judgments  maybe  known,  extracts 
from  them  are,  from  time  to  time,  publifhed 
under  the  name  of  Reports;    and   thefe  re- 
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ports  reach,  by  a  regular  feries,  fo  far  back 
as  the  reign  of  Edward  the  Second,  inclu- 
sively. 

Befides  this  coll  eft  ion,  which  is  pretty  vo- 
luminous, there  are  alio  fbme  ancient  Authors 
of  great  authority  among  Lawyers ;  ftich  as 
Glanvily  who  wrote  under  the  reign  of  Henry 
the  Second — BraBon,  who  wrote  under  Henry 
the  Third,  —  Flcta,  and  Lyttelton.  Among 
more  modern  Authors,  is  Sir  Edward  Coke, 
Lord  Chief  Juftice  of  the  King's  Bench  under 
James  the  Firft,  who  has  written  four  books 
of  Inftitutes,  and  is  at  prefent  the  Oracle  of 
the  Common  Law. 

The  Common  Law  moreover  comprehends 
(bme  particular  cuftoms,  which  are  fragments 
of  the  ancient  Saxon  laws,  efcaped  from  the 
difafter  of  the  Conqueft ;  fuch  as  that  called 
Gavelkind,  in  the  County  of  Kent,  by  which 
lands  are  divided  equally  between  the  Sons ; 
and  that  called  Borough  Englijh,  by  which,  in 
fome  particular  diffri&s,  lands  defcend  to  the 
youngeft  Son. 

The  Civil  Law,  in  the  few  inftances  where 
it  is  admitted,  is  likewife  comprehended  under 
the  Unwritten  Law,  becaufe  it  is  of  force  only 
fo  far  as  it  has  been  authorifed  by  immemo- 
rial cuftom.     Some  of  its  principles  are  fol- 
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lowecT  in  the  Ecclefiaftical  Courtt,  ift  the 
Courts  of  Admiralty,  and  in  the  Courts  of 
the  two  Univerfities ;  but  it  is  there  nothing 
more  than  lex  fub  lege  graviori ;  and  thefe  dif- 
ferent Courts  muft  conform  to  Ads  of  Parlia- 
ment, and  to  the  fenfe  given  to  them  by  the 
Courts  of  Common  Law;  being  moreover 
fubjedted  to  the  controul  of  thefe  latter. 

Laftly,  the  Written  Law  is  the  collection 
of  the  various  Ads  of  Parliament,  the  origi- 
nals of  which  are  carefully  preferved,  efpe- 
cially  fince  the  reign  of  Edward  the  Third. 
Without  entering  into  the  diftin&ions  made 
by  Lawyers  with  refpedt  to  them,  fuch  as 
public  and  private  Adts,  declaratory  Afts,  or  fuch 
as  are  made  to  extend  or  reftrain  the  Common 
Law,  it  will  be  fufficient  to  obferve,  that  be- 
ing the  refult  of  the  united  wills  of  die  Three 
Conftituent  Parts  of  the  Legiflature,  they,  in 
all  cafes,  fuperfede  both  the  Common  Law 
and  all  former  Statutes,  and  the  Judges  muft 
take  cognizance  of  them,  and  decide  in  con- 
formity to  them,  even  though  they  had  not 
been  alledged  by  the  parties  (a). 

The  different  Courts  for  the  Adminiftration 
of  Juftice,  In  England,  are 

(«)    Unlefs  they  be  private  A6ts. 
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L  The  Court  of  Common  Pleas.  It  formerly 
made  a  part  of  the  Aula  Regis ;  but  as  this  lat- 
ter Court  was  bound  by  its  inftitution  always 
to  folfc>w  the  perfon  of  the  King,  and  private 
individuals  experienced  great  difficulties  in  ob- 
taining relief  from  a  Court  that  was  ambula- 
tory, and  always  in  motion,  it  was  made  one 
of  the  articles  of  the  Great  Charter,  that  the 
Court  of  Common  Pleas  fliould  thenceforwards 
be  held  in  a  fixed  place  (a) ;  and  fince  that 
time  it  has  been  feated  at  Weftminfter.  It  is 
compofed  of  a  Lord  Chief  Juftice,  with  three 
other  Judges  ;•  and  appeals  from  its  judgments, 
ufually  called  Writs  of  Errour,  are  brought 
before  the  Court  of  King's  Bench. 

II.  The  Court  of  Exchequer.  It  was  ori- 
ginally eftablifhed  to  determine  thbfe  caufes 
in  which  the  King,  or  his  fervants,  or  accomp- 
tants,  were  concerned,  and  has  gradually  become 
open  to  all  perfons.  The  confining  the  power 
of  this  Court  to  the  above  clafs  of  perfons, 
is  therefore  now  a  mere  fiftion ;  only  a  man 
muft,  for  form's  fake,  fet  forth  in  his  decla- 
ration that  he  is  debtor  to  the  King,  whether 
he  be  fo,  or  no.     The  Court  of  Exchequer  is 

(*)  Cmmtmia  Placita  non  fequantur  Curiam  noftram, 
Jed  tfneantur  in  aliquo  loco  arto^     Magna  Charta,  cap.  n. 
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compofed  of  the  Chief  Baron  of  the  Exche- 
quer, and  three  other  Judges. 
.  III.  The  Court  of  King's  Bench  fofrms  that 
part  of  the  Aula  Regis  which  continued  m  fub- 
fift  after  the  difmembering  of  the  Common 
Pleas.  This  Court  enjoys  the  moil  extenfive 
authority  of  all  other  Courts  :  it  has  the  fuper- 
intendence  over  all  Corporations,  and  keeps 
the  various  jurifdi&ions  in  the  Kingdom  within 
their  refpe&ive  bounds.  It  takes  cognizance, 
according  to  the  end  of  its  original  inftitution, 
of  all  criminal  caufes,  and  eveh  of  many 
caufes  merely  civil.  It  is  compofed  of  the 
Lord  Chief  Juftice  of  the  Court  of  King's 
Bench,  and  three  other  Judges.  Writs  of 
errour  againft  the  judgments  paffed  in  that 
Court  in  civil  matters,  are  brought  before  the 
Court  of  the  Exchequer  Chamber,  or,  in  moft 
cafes,  before  the  Houfe  of  Peers. 

IV.  The  Court  of  the  Exchequer  Chamber. 
When  this  Court  is  formed  by  the  four  Barons, 
oar  Judges  pf  the  Exchequer,  together  with  the 
Chancellor  and  Treafurer  of  the  fame,  it  fits  as 
a  Court  of  Equity ;  a  kind  of  inftitutkm  on 
which  fome  obfervations  will  be  introduced  in 
a  following  Chapter.  When  this  Court  is  form- 
ed by  the  twelve  Judges,  to  whom  fometimes 
the  Lord  Chancellor  is  joined,  its  office  i*  to 
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deliberate,  when  properly  referred  and  applied 
to,  and  give  an  opinion  on  important  and  dif- 
ficult caufes,  before  judgments  are  paffed  up- 
on them,  in  thofe  Courts  where  the  caufes  are 
depending. 


CHAP.    X. 

On  the  Law  in  regard  to  Civil  matters,,  that  is  ob* 
ferved  in  England* 

CONCERNING  the  manner  in  which  Jus- 
tice is  adminiftered,  in  civil  matters,  in 
England,  and  the  kind  of  law  that  obtains 
in  that  refpeft,  the  following  observations 
may  be  made. 

In  the  firft  place,  it  is  to  be  obferved,  that 
the  beginning  of  a  civil  procefs  in  England, 
and  the  firft  ftep  ufually  taken  in  bringing  an 
aftion,  is  the  feizing  by  public  authority  the 
perfon  againft  whom  that  a&ion  is  brought. 
This  is  done  with  a  view  to  fecure  fuch  per- 
fon's  appearance  before  a  Judge,  or  at  leaft 
make  him  give  fureties  for  that  purpofe.  In 
moft  of  the  Countries  of  Europe,  where  the 
forms  introduced  in  the  Roman  Civil  Law,  in 
the  reigns  of  the  latter  Emperors,  have  been 
imitated,  a  different  method  has  been  adopted 

I 
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to  procure  a  man's  appearance  before  a  Court 
ofjuftice.  'Theufual  praftice  is  to  have  the 
perfon  fu.ed,  fummoned  to  appear  before  the 
Court,  by  a  public  officer  belonging  to  it, 
a  week  before-hand :  if  no  regard  is  paid  to 
fuch  fummons  twice  repeated,  the  Plaintiff,  or 
his  Attorney,  ^s  admitted  to  make  before  the 
Court  a  formal  reading  of  his  demand,  which 
is  then  granted  him,  and  he  may  proceed  to 
execution  (a). 

In  this  mode  of  proceeding,  it  is  taken  for 
granted,-  that  a  perfon  who  declines  to  appear 
before  a  Judge,  to  anfwer  the  demand  of  an- 
other/ after  being  properly  fummoned,  ac- 
knowledges the  juftice  of  fuch  demand ;  and 
this  fuppofition  is  very  juft  and  rational. 
However,  the  above  mentioned  pra&ice  o£ 
fecuring  before-hand  the  body  of  a  perfon  fued, 
though  not  fo  mild  in  its  execution  as  that  juft 
now  defcribed,  nor  even  more  effedual,  ap- 
pears more  obvious,  and  is  more  readily  adopt- 
ed, in  thofe  times  when  Courts  of  Law  begin 

(a)  A  perfon  againft  whom  a  judgment  of  this 
kind  has  been  paired  (which  they  call  in  Prance  mm 
j*g*m**t  far  difaut)  may  ea£ly  obtain  relief:  bat  as  he 
now  in  his  turn  becomes  in  a  manner  the  Plaintiff,  hi* 
deferring  the  caufe,  in  this  fecond  ftage  of  it,  would 
leave  him  without  remedy. 
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to  be  formed  in,  a  Nation,  and  rules  of  distri- 
butive juftice  to  be  eftabltfhed  ;  and  it  is,  very 
likely,  followed  in  England  as  a  continuation  of 
the  methods  that  were  adopted  when  the  Erig- 
liih  laws  were  as  yet  in  their  infancy. 

In  the  times-  we  mention,  when  laws  be* 
gin  to  be  formed  in  a  Country,  the  adtnini* 
ftration  of  juftice  between  individuals  is  com- 
monly lodged  in  the  fame  hands  which  are  in- 
truded with  the  public  and  military  authority 
in  the  State.    Judges  inverted  with  a  power  of 
this  kind,  like  to  carry  on  their  operations  with 
a  high  hand  :  they  confider  the  refusal  of  a 
Man  to  appear  before  them,  not  as  being  barely 
an  expedient  to  avoid  doing  that  which  is  juft, 
but  as  a  contempt  of  their  authority  :   they  of 
courfe  look  upon  themfelves  as  being  bound  to 
vindicate  it;  and  a  writ  of  Capias  is  fpeedily 
iflued  to  apprehend  the  refractory  Defendant* 
A  preliminary  Writ,  or  order,  of  this  kind, 
becomes  in  time  to  be  ufed  of  courfe,  and  as 
the  firft  regular  ftep  of  3  law-fuit ;  and  thus,  it 
is  likely  enough,  has  it  happened  that  in  the 
Englilh  Courts  of  law,  if  1  am  rightly  inform- 
ed,, a  Writ  of  Capias  is  either  iffued  before  the 
original  Writ  itfelf  (which  contains  the  fum- 
mons  of  the  plaintiff,  and  a  formal  delineation 
of  his  cafe),  or  is  joined  to  fuch  Writ,  by  means 
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of  an  ac  etiam  capias,  and  is  Termed  along  with 
it.  It  may  be  remembered  that,  in  England, 
the  Aula  .Regis,  at  the  head  of  which  the  King 
himfelf  pTefided,  was  originally  the  common 
Court  of  Juftice  for  the  whole  Kingdom,  in  ci- 
vil as  well  as  criminal  matters,  and  continued 
fo  till  the  Court  of  Common-pleas  was  in  time 
feparated  from  it. 

In  Rome,  where  the  diftribution  of  civil 
Juftice  was  at  firft  lodged  in  the  hands  of  the 
Kings,  and  afterwards  of  the  Confute,  the 
method  of  feizing  the  perfon  of  a  Man  againft 
whom  a  demand  of  any  kind  was  preferred, 
previoufly  to  any  judgment  being  pafied 
againft  him,  was  likewife  adopted,  and  con* 
tinued  to  be  followed  after  the  inflitution  of 
the  Praetor's  Court,  to  whom  the  civil  branch 
of  the  power  of  the  Confuls  was  afterwards 
delegated i  and  it  lafted  till  very  late  times  ; 
that  is,  till  the  times  when  thofe  capital  al- 
terations were  made  in  the  Roman  civil  Law, 
during  the  reigns  of  the  latter  Emperors, 
which  gave  it  the  form  it  now  has  in  thofe 
Codes  or  collections  of  which  we  are  in  pof- 
feffion. 

A  very  Angular  degree  of  violence  even 
took  place  in  Rome,  in  the  method  ufed  to  fe- 
cure  the  perfons  of  thofe  againft  whom  a  legal 
demand  was  preferred.    In  England,  the  way 
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to  feize  upon  the  perfon  of  a  Man  under  fiich 
circumftances,  is  by  means  or  a  public  Officer, 
fupplied  with  a  Writ  or  order  for  that  purpofe, 
fuppofed  to  be  dire&ed  to -him  (or  to  the  She- 
riff his  employer)  from  the  Kfag  himfelf.     But 
in  Rome,  every  one  becairfe  a  kind  of  public 
officer  in  his  own  caufe,  to  affert  the  Prsetor's 
prerogative ;  and,  without  any  oftenfible  legal 
licence  or  badge  of  public  authority,   had  a 
right  to  feize  by  force  the  perfon  of  his  op- 
ponent, wherever  he  met  him.     The  pra&ice 
was,  that  the  Plaintiff  (Aftor)  firft  fnmmoned 
the  perfon  fued  (Reum)  with  a  loud  voice,  to 
follow  him  befpre  the  Court  of  the  Praetor  (a). 
When  the    Defendant  refufed  to  obey  fuch 
fummons,  the  Plaintiff,  by  means  of  the  words 
licet  aniefiari,   requested  the  by-ftanders  to  be 
witnefies  of  the  fad,  as  a  remembrance  of 
which  he  touched  the  ears  of  each  of  them ; 
and  then  proceeded  to  feize  the  perfon  of  his 
opponent,  by  throwing  his  arms  round  his  neck 
(obtorto  coHo),  thus  endeavouring  to  drag  him 
before  the  Praetor.  When  the  perfon  fued  was, 
through  age  or  ficknefs,  difabled  from  follow- 
ing the  Plaintiff,  the  latter  was  di reded  by  the 
law  of  the  Twelve  Tables  to  fupply  him  with 
a  horfe  (jumentum  dato). 

[fi)  Ad  Trjbunal  fequer$%  in  Ius  ambula. 
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The  above  method  of  proceeding  was  how- 
ever in  after-times  mitigated,  though  very  late 
and  flowly,  In  the  firft  place,  it  became  unlaw- 
ful to  feize  a  map  in  his  own  houfe,  as  it  was 
the  abode  of  his  domeftic  Gods.  Women  of 
good  family  (Matron*)  were  in  time  prote&ed 
from  the  feverity  of  the  above  cuftom,  and 
they  could  no  longer  be  dragged  by  force  be- 
fore the  Tribunal  of  the  Prator.  The  me* 
thod  of  placing  a  fick  or  aged  perfim  by  force 
Upon  a  horfe,  feems  to  have  been  abolilhed 
during  the  latter  times  of  the  Republic; 
Emancipated  Sons,  and  freed  Slaves,  were 
afterwards  refrained  from  fupmomng  their 
Parents,  or  late  Matters,  without  having  ex? 
prefsly  obtained  the  Praetor's  leave,  under  the 
penalty  of  fifty  pieces  of  gold.  However,  fo 
late  as  the  time  of  Pliny,  the  old  mode  of  fum- 
moning,  or  carrying  by  force,  before  a  Judge, 
continued  in  general  to  fubfift ;  though,  in  the 
time  of  Ulpian,  the  neceffity  of  exprefly  obtain- 
ing the  Praetor's  leave  was  extended  to  all  cafes 
and  perfons;  and  in  Cooftaatinc's  reign,  the 
method  began  to  be  eftabliflxed  of  having  legal 
fummonfes  ferved  only  by  means  of  a  public 
Officer  appointed  for  that  purpofe.  After  that 
time,  other  changes  in  the  former  law  were  in- 
troduced, frpm  which  the  mode  of  proceeding 
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now  ufed  on  the  Continent  of  Europe,  has  been 
borrowed. 

In  England  likewife,  fotne  changes  we  may 
obferve,  have  been  wrought  in  the  law  and 
praftice  concerning  the  arrefts  of  fued  perfons, 
though  as  flowly  and  late  as  thofe  effefted  in 
*he  Roman  Republic  or  Empire,  if  not  more 
fo;  which  evinces  the  great  impediments  of 
various  kinds  that  obftrudfc  the  improvement  of 
laws  in  every  Natiori.     So  late  as  the  reign  of 
king  George  the  Firft,  an  A&  was  paffed  to 
prohibit  the  practice  of  previous  perfonal  Ar- 
reft, in  cafes  of  demands  under  two  pounds 
.fterling;  and  fince  that  time,  thofe  Courts, 
juftly  called  ofConfcience,  have  been  eftablifhed, 
in  which  fuch  demands  are  to  be  fummarily 
decided,  and  fimple  fummonfes,  without  arreft, 
can  only  be  ufed.    And  lately,  another  Bill  has 
been  paffed  on  the  motion  of  Lord  Beauchamp, 
whofe  name  deferves  to  be  recorded,  by  which 
the  like  prohibition  of  arreft  is  extended  to 
all  cafes  of  debt  under  ten  pounds  fterling : 
a  Bill  the  paffing  of  which  was  of  twenty, 
or.  even  a  hundred  times,  more  real  imjtor-' 
tancc  than  the  rife  or  fall  of  a  favourite  or  a 
Minifter,    though   it  has    perhaps    been  ho- 
noured with  a  lefs  degree  of  attention  by  the 
Public, 

14 
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Another  peculiarity  in  the  Engl ifli'Civil  Law, 
is  the  great  refinements,  formalities,  and  ftrift- 
nefs  that  prevail  in  it.  Concerning  fuch  re- 
finements, which  are  rather  imperfe&ions,  the 
fame  obfervation  may  be  made  that  has  been 
introduced  above  in  regard  to  the  mode  and  fre- 
quency of  civil  arreft  in  England ;  which  is, 
that  they  are  continuations  of  methods  adopted 
when  the  Englifh  Law  began  to  be  formed, 
and  are  the  confequences  of  the  fituation  in 
which  the  Engliih  placed  themfelvcs  when 
theyN  rejected  the  ready  made  Code  of  the  Ro- 
man civil  Law,  compiled  by  order  of  Juftinian, 
which  moil  Nations  of  Europe  have  Emitted, 
and  rather  chofe  to  become  their  own  Law- 
makers, and  raife  from  the  ground  the  ftruc- 
ture  of  their  own  national  civil  Code ;  which 
Code,  it  may  be  obferved,  is  as  yet  in  the  firft 
ftage  of  its  formation,  as  the  Roman  Lay  itfelf 
.was  during  the  times  of  the  Republic,  and  in 
the  reigns  of  the  firft  Emperors. 

The  time  at  which  the  power  of  adminifter- 
ing  juftice  to  individuals,  becomes  feparated 
from  the  military  power  (an  event  which  hap- 
pens fooner  or  later  in  different  Countries)  is 
the  real  sera  ok  the  origin  of  a  regular  fyftem 
of  laws  in  a  Nation.  Judges  being  now  de- 
prived of  the  powsr  of  the  fword,  or,  which 
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amounts  to  the  fame,  being  obliged  to  bor- 
row that  power  from  other  perfons,  endea- 
vour to  find  their  refources  within  their  own 
Courts,  an'd,  if  poffible,  to  obtain  fubmiffion 
to  their  decrees  from  the  great  regularity  of 
their  pr6ceedings,  and  the  reputation  of  the 
impartiality  of  their  decifions. 

At  the  fame  time  alfo;  Lawyers  begin  to 
croijd  in  pumbers  to  Courts  which  it  is  no 
longer  dangerous  to  approach,  and  add  their 
refinements  to  the  rules  already  fet  down  ei^ 
ther  by  the  Legiflature  or  the  Judges.     As  thfe 
employing  of  them  is,  efpecially  in  the  begin- 
ning, matter  of  choice,  and  they  fear,  that, 
if    bare   cpimrion  fenfe  were  thought   fuffi- 
cie&t  to  conduct  a  law*fuit,  every  body  might 
imaginfe  he  knows  as  much  as  they  do,  they 
contrive  difficulties  to  make   their  afliftance 
.needful.     As  the  true,  fcience   of  the  Law, 
which  is  no  other  than  the  knowledge  of  a  long 
feries  of  former  rules  and  precedents,  cannot 
&  yet  exift,  t.hey  endeavour  to  create  an  artifi- 
cial one  to  recommend  themfelves  by.    Formal 
diftin&ions  and  definitions  are  invented  to  ex- 
prcfe  the  different  kinds  of  claims  Men  may 
fet  up  againft  one  another ;  in  which  almoft 
the  feme  nicety  is  difplayed  as  that  ufed  by 
Philpfophers  it»  clafling  the  different  fubje&s, 
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or  kingdoms,  of  natural  Hiftory.    Settled  forms 
x>f  words,  under  the  name  of  Writs,  or  fuch  like, 
are  devifed  to  fet  thofe  claims  forth ;  and,  like 
introductory  paffes,  ferve  to  ufher  Claimants 
into  the  Temple  of  Juftice.     For  fear  their 
Clients  ihould  defert  them  after  their  firft  in- 
troduction, like  a  fick  man  who  refts  contented 
with  a  fingle  vifit  of  the  Phyfician,  Lawyers 
contrive  other  ceremonies  and  technical  forms 
for  the  farther  conduct  of  the  procefs  and  the 
pleadings ;  and  in  order  ftill  more  fafely  to  bind 
their  Clients  to  their  dominion,  they  at  length 
obtain  to  make  every  error  relating  to  their 
profeffional  regulations,  whether  it  be  a  mif- 
wmer,  a  mifpUading,  or  fuch  like  tranfgreffion, 
to  be  of  as  fatal  a  confequence  as  a  failure 
againft  the  laws  of  ftridfc  Juftice*    Upon  the 
foundation  of  the  above  mentioned  definitions 
and  metaphyfical  diftin&ions  of  cafes  and  ac- 
tions, a  number  of  ftriA  rules  of   law  are 
moreover  raifed,  with  which  none  can  be  ac- 
quainted but  fuch  as  are  complete  mailers  of 
thofe  diftin&ions  and  definitions. 

To  a  perfon  who  in  a  pofterior  age  obferves 
for  the  firft  time  fuch  refinements  in  the  diftrt- 
bution  of  Juftice,  they  appear  very  ftratige, 
and  even  ridiculous.  Yet,  it  muft  be  confefled, 
that  during  the  times  of  the  firft  inftitution  of 
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Magiftracies  and  Courts  of  a  civil  nature,  ce- 
remonies and  formalities  of  different  kinds, 
are  very  ufeful  to  procure  to  fuch  Courts,  both 
the  confidence  of  thofe  perfbns  who  are  brought 
before  them,  and  the  refped  of  the  Public  at 
large;  and  they  thereby  become  actual  fub- 
ftitutes  for  military  force,  which,  till  then, 
had  been  the  chief  fupport  of  Judges*  Thole 
fame  forms  and  profeffional  regulations  are 
moreover  ufeful  to  give  uniformity  to  the 
proceedings  of  the  Lawyers  and  of  the  Courts 
of  Law,  and  to  infure  conftancy  and  fteadineft 
to  the  rules  they  fet  dowir  among  themfeives. 
And  if  the  whole  fyftem  of  the  refinements  we 
mention  continues  to  fubfift  in  very  remote 
ages,  it  is  in  a  great  meafure  owing  (not  to 
mention  other  caufes)  to  their  having  fo  co- 
alefced  with  the  eflential  parts  of  the  Law  as 
to  make  danger,  or  at  leaft  great  difficulties,  to 
be  apprehended  from  a  feparation ;  and  they 
may,  in  that  refped,  be  compared  with  a 
fcaffolding  ufed  in  the  raifing  of  a  houfe, 
which,  though  only  intended  to  fet  the  mate- 
rials and  fupport  the  builders,  happens  to  be  ' 
fuffered  for  a  long  time  afterwards  to  ftand,  be- 
caufe  it  is  thought  the  removing  of  it  might 
endanger  the  building. 
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Very  Angular  law  formalities  and  refined 
pra&ices  of  the  kind  here  alluded  to,  had 
been  contrived  by  the  firft  Jurifconfults  in 
Rome,  with  a  view  to  amplify  the  rules  fct 
down  in  the  Laws  of  the  Twelve  Tables; 
which  being  but  few,  and  engraved  on  brafs, 
every  body  could  know  as  well  as  they :  it  even 
was  a  general  cuftom  to  give  thofe  laws  to 
children  to  learn,  as  we  are  informed  by  Ci- 
cero, 

Very  accurate  definitions,  as  well  as  diftinft 
branches  of  cafes  and  a&ions,  were  contrived 
by  the  firft  Romjn  Jurifconfults  ;  and  when  & 
Man  had  once  m*de  his  election  of  that  pecu- 
liar kind  of  aftion  he  chofe  to  purfue  his  claim 
by,  it  became  out  of  his  power  to  alter  it. 
Settled  forms  of  words,  called  JEtioms  kgis, 
were  moreover  contrived,  which  Men  muft  ab- 
folutely  life  to  fet  forth  their  demands.  The 
party  himfelf  was  to  recite  the  appointed 
words  before  the  Praetor  ;  and  fliould  he  un- 
fortunately happen  to  mifs  or  add  a  tingle 
word,  fo  as  to  feem  to  alter  his  real  cafe  or  de- 
mand, he  loft  his  fuit  thereby.  To  this  an 
allufion  is  made  by  Cicero,  when  he  fays, 
"  We  have  a  civil  law  fo  conftituted,  that  a 
"  Man  becomes  non-fuited,  who  has  not 
"  proceeded  in  the  manner  he  fhould  have 
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"  done  (a)"  An  obfervation  of  the  like  na- 
ture is  alfo  to  be  found  in  Quintilian,  whofe 
expreffions  on  the  fubje&  are  a9  follow: 
u  There  is  befides  another  danger  j  for  if  but 
u  one  word  *has  been  miftaken,  we  are  to  be 
u  considered  as  having  failed  in  every  point 
u  of  our  fuit  (£.)"  Similar  folemnities  and  ap- 
propriated forms  of  words  were  moreover  ne- 
Ceflary  to  introduce  the  reciprocal  anfwers  and 
replies  of  the  Parties,  to  require  and  accept 
fureties,  to  produce  witneffes,  &c. 

Of  the  above  A8iones  legis,  the  Roman  Jurif- 
eonfults  and  Pontiffs  had  carefully  kept  the 
exclufive  knowledge  to  themfelves,  as  well  as 
of  thofe  Days  on  which  religion  did  not  allow 
Courts  of  Law  to  fit  (c).  One  Cn.  Flavius,  fe- 
cretary  to  Appius  Claudius,  having  happened 
to  divulge  the  fecretof  thofe  momentous  forms 
(an  aft  for  which  he  was  afterwards  preferred 
by  the  People),  Jurifconfults  contrived  frefh 
ones,  which  they  began  to  keep  written  with 
fecret  cyphers ;  but  a  Member  of  their  own 
Body  again  betrayed  them,  and  the  new  Col- 
leftion   which   he   publifhed,  was  called  Jus 

[a)  ha  Ius  civile  balemus  conflitutum,   ut  caufa  cadat  i$ 
qui  non  quemadmodum  oportet  egerit.     De  Invent.  II.  19. 

(b)  Eft  etiam  periculofum,  quum  ft  uno  verba  fit  erratum. 
Ma  caufa  cecUife  indeamur.     In  ft.  Orat.  III.  8.  VII.  j» 

(f)   Dies  Fajli  &  Nefajli. 
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Mlianum>  from  his  name,  Sex.  iElius,  in  the 
fame  manner  as  the  former  collection  had  been 
called,  Jus  Flavianum.  However,  it  does  not 
feem  that  the  influence  of  Lawyers  became  much 
abridged  by  thofe two  Collections:  befides  writ- 
ten information  of  that  fort,  pra&ice  is  alfo  ne- 
cefiary ;  and  the  public  Collections  we  mention, 
like  the  many  books  that  have  been  publilhed 
on  the  Englifh  law,  could  hardly  enable  a  Man 
to  become  a  Lawyer,  at  leaft  fufficiently  (b  as 
to  conduct  a  law  fuit  (a.) 

Modern  Civilians  have  been  at  uncommon 
pains  to  find  out  and  produce  the  ancient  law 
formula  we  mention ;  in  which  they  really  have 
had  furprifing  fuccefs.  Old  Comic  Writers, 
fuch  as  Plautus  and  Terence,  have  fupplied 
them  with  feveral ;  the  fettled  words,  for  in- 
ftance,  ufed  to  claim  the  property  of  a  Slave, 
frequently  occur  in  their  Works  (b). 

(a)  The  Roman  Jurifconfults  had  extended  their  frill  to 
objeds  of  voluntary  jurifdiftion  as  well  as  to  thofe  of  con- 
tortious  jurifdi&ion,  and  had  devifed  peculiar  formalities, 
forms  of  words,  diftindions,  and  definitions,  in  regard  to 
the  contracting  of  obligations  between  Man  and  Man,  in 
regard  to  fHpulations,  donations,  fpoufals,  and  efpecially 
hft  wills,  in  regard  to  all  which  they  had  difplayed  furprif- 
ing nicety,  refinement,  accuracy,  and  ftriclnefs.  The 
Englifr  Lawyers  have  not  bellowed  fo  much  pains  on  the 
objeds  of  voluntary  )*rMi&\Qn,  nor  any  thing  like  it. 

(*)  The  words  addreffed  to  the  Plantiffs  by  the  perfon 
fued,  when  the  latter  made  his  appearance  on  the  day  for 
which  he  had  been  compelled  to  give  fureties,  were  as  fol- 
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Extremely  like  the  above  Miones  kgis  are 
the  Writs  ufed  in  the  Englifh  Courts  of  law. 
Thofe  Writs  are  framed  for,  and  adapted  to, 
every  branch  or  denomination  of  a&ions,  fuch 

low,  and  are  alluded  to  by  Plant.  CurcuL  I."  3.  v.  $. 
"  Where  art  thou  who  haft  obliged  me  to  give  fureties  ? 
"  Where  art  thou  who  fummoneft  me  ?  Here  I  ftaud  be- 
"  fore  thee,  do  thyfelf  (land  before  me."  To  which  the 
Hantiffmade  anfwer,  "  Here  I  am,,"  The  defendant  repli- 
ed, "  What  dolt  thou  fay  ?"  When  the  Plantiff  anfwered,  I 
{*y...(Aio)  and  then  followed  the  form  of  words  by 
which  he  chofe  to  cxpref*  his  a&on.  Ubi  tu  eef  qui  me 
vadatus  erP  Ubi  tu  es  qui  mecitafti?  Ecceegom*  tibijjjh}  tu 
contra  &  te  mibififte,  bfc. 

If  the  a&ion,  for  inftance,  was  brought  on  account  of 
goods  ftolen,  the  fettled  penalty  or  damages  for  which  was 
the  refHtution  of  twice  the  value,  the  words  to  be  ufed 
were,  A 10  decern  aureot  mibifurto  tut  abeffe*  teque  e*  nomine 
nnginti  aureus  mibi  dare  oportere.  For  work  done,  fuch  *as 
cleaning  of  cloaths,  &c  AiO  te  mibi  tritici  medium  de  que 
inter  not  convent t  ob  polita veftimenta  tuat  dare  oportere.  For  . 
recovering  the  value  of  a  Slave  killed  by  another  Citizen, 
At o  te  bominem  meum  accidijfe,  teque  mibi  quantum  We  bee  anne 
plurimi  fuit  dare  oportere.  For  damages  done*  by  a  vicious 
animal,  Aio  bovem  M**vii  firvum  meum,  Sticbum,  cornu 
ptnjf*  &  eccidife,  eoque  nomine  M*vium9  out  Jervi 
*ftimationem  praftare,  out  bovem  mibi  nox*  dare,  oportere ; 
or  Aio  ur/um  M*<vii  mibi  walnut  intulijfe,  &  M&vium 
quantum  arquius  melius  mibi  dare  oportere,  We.  &c. 

It  may  be  obferved,  that  the  particular  kind  of  re* 
medy  which  was  provided  by  the  law  for  the  cafe  before 
the  Court,  was  expreily  pointed  out  in  the  formula,  ufed 
by  a  Plaintiff;  and  in  regard  to  this  no  miftake  was  to 
be  made.     Thns,  in  the  laft  quoted  formula,  the  words 
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as  detinue,  trefpafs,  aftion  upon  the  cafe,  accofhpt 
and  covenant,  &c»  the  fame  ftridtnefs  obtamsf 
in  regard  to  them  as  did  in  regard  to  the  Ro- 
man law  formula  above  mentioned :  there 
is  the  fame  danger  in  mifapplying  them, 
or  in  failing  in  any  part  of  them ;  and  to  ufe 
the  words  of  an  Englifh  Law-writer  on  the 
fubjedt,  §t  Writs  muft  be  rightly  diredted,  or 
"  they  will  be  nought. . .  In  all  writs,  care  muft 
€C  be  had  that  they  be  laid  and  formed  ac- 
"  cording  to  their  cafe,  and  fo  purfued  in  the 
u  procefs  thereof  (a)" 

The  fame  formality  likewife  prevails  in  the 
Englifh  pleadings  and  conduQ:  of  the  procefs, 
as  obtained  in  the  old  Roman  law  proceedings ; 
and  in  the  fame  manner  as  the  Roman  Jurif- 
confults  had  their  Aftionis  poftulationes  6?  edi- 
tioneSy  their  infidationesi  exceptions,  Jpon/iones, 
replicaiiones,  duplicationes,  &c.  fo  the  Eng- 
lifli    Lawyers    have    their    counts,    bars,    re- 

quantum  a  qui  us  melius,  (hew  that  the  Praetor  was  to 
appoint  inferior  Judges,  both  to  afcertain  the  damage 
done,  and  determine  finally  upon  the  cafe,  according  to 
the  direction  he  previoufly  gave  them;  thefe  words  be* 
ing  txclu  lively  appropriated  to  the  kind  of  adtions  called 
Arhitreti<t>  from  the  above  mentioned  Judge*  or  Arbi- 
trators. In  a&ions  brought  to  require  the  execution  of 
conventions  that  had  no  name,  the  convention  itfelf  was 
exprcffcd  in  the  fenhoia ;  fuch  is  that  which  is  recited 
above,  relating*  to  work  done  by  the  Plaintiff,  &c.  &c« 
(#)  Jacob's  Law  Didionary,     See  Writ. 
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plications,  rejoinders,  fur-rejoinders,  rebutters,  fur- 
rebutters,  &c.  A  fcrupulous  accuracy  in  obferv- 
ing  certain  rules,  is  moreover  neceffary  in  the 
management  of  thofe  pleadings  :  the  following 
are  the  words  of  an  Engliih  Law-writer  on  the 
fubje<9: :  €€  Though  the  a*t  and  dexterity  of 
"  pleading,  was  in  its  nature  and  defign  only 
€tto  render  the  fad  plain  *nd  intelligible,  and 
*'  to  bring  the  matter  to  judgment  with  conve- 
"  nient  certainty,  it  began  to  degenerate  from 
"  its  primitive  fimplicity.  Pleaders,  yea  and 
"  Judges,  having  become  too  curious  in  that  re- 
"  fped,  pleadings  at  length  ended  in  a  piece  of 
**  nicety  and  curiofity,  by  which  the  mifcarriage 
*«  of  many  a  caufe,  upon  fmall  trivial  objec* 
"  tions,  has  been  occafioned  (a)" 

There  is  however  a  difference  between  the 
Roman  Jfiionts  legis,  and  the  Engliih  Writs ; 
which  is,  that  the  former  might  be  framed 
when  new  ones  were  neceffary,  by  the  Praetor 
or  Judge  of  the  Court,  or,  in  fome  cafes,  by 
the  body  of  the  Jurifconfults  themfelves,— 
whereas  Writs,  when  wanted  for  fuch  new  cafes 
as  may  offer,  can  only  be  devifed  by  a  diftinft 
Judge  or  Court,  exclufively  inverted  with  fuch 
power,  viz.  the  iligh  Court  of  Chancery.  The 
ifluing  of  Writs  already  exifting,  for  the  dif- 
ferent cafes  to  which  they  belong,  is  alio  ex- 

(*)  Cunningham1!  Law  Dictionary.     See  PUa&tgt. 
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prefly  referved  to  thi9  Court ;  and  fo  important 
has  its  office  on  thofe  two  points  been  deemed 
by  Lawyers,  that  it  has  been  called*  by  way  of 
eminence,  the  Manufactory  of  Juftice,  (Officina 
Jufttue.)  Original  Writs  befides,  when  once 
framed,  are  not  at  any  time  to  be  altered,.except 
by  Parliamentary  authority  (a). 

Of  fo  much  weight  in  the  Englifh  law,  are 
the  original  delineations  of  cafes  we  mention,, 
that  no  caufe  is  fuffered  to  be  proceeded  upon, 
untefs  they  firft  appear  as  legal  introductory  to» 
it.  However  important  or  interefting  the  cafe, 
the  Judge,  till  he  fees  the  Writ  he  is  ufed  to,, 
or  at  lead  a  Writ  iflued  from,  the  right  Manu- 
factory, is  both  deaf  and  dumb.  He  is  without 

{a)    Writs,    legally    iifiied*    are    alio    neceflkry  for 
executing  the  different  incidental  proceeding!  that  ma/ 
take  place  in' the  courfe  of  a  law  fait,  fuch  at  producing 
witneffes,  &c     The  name*  given  to  the  different  kind* 
of  writs,  are  nfually  derived  from  the  firft  Latin  words  by 
which  they  began  when  they  were  written  in  Latin,  or  at 
leaft  from  fome  remarkable  word  in  them ;   which  gives 
rife  to  expreifions  diffidently  uncouth  and  unintelligible. 
Thus,  a  Pone,  is  a  writ  ifliied  to  oblige  a  perfon  in  certain 
cafes  to  give  fureties  (Pone  per  vadium,  iudjaho*  pbgioe.) 
A  writ  of  Subpoena  is  to  oblige  witnefles,  and  fometimes 
other  clafies  of  perfons,  to  appear  before  a  Court.     An 
aftion  of  Qui  tarn,  is  that  which  is  brought  to  fue  for  * 
proportional  flwe  of  a  fine  eftabliihed  by  feme  penal  Sta* 
tute,  by  the  perfon  who  laid  an  information :   the  words 
in  the  writ  being,  Qui  tarn  pro  Domino  rege,  quam  profeipfi 
in  bac  parte  fiquitur,  &e.  &c. 
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eye*'  to  fee,  or  ears  to  Hear.  And,  when  a  cafe 
<5f  a  new  kind  offers,  for  which  there  is  as.  yet 
rio'Writ  in  being,  Ihould  the  Lord  Chancellor 
and"  .Matters  in  Chancery  difagree  in  creating 
dfte,  or  prove  unequal  to  the  arduous  tafk,  the 
Great'  National  Council,  that  is  Parliament 
thfcrtifelVes;  are  in'  fuqh  emergency  exprefly 
ifipHedVo*:  by  iheaiis  of  their  collected  wifdom,' 
thfe  right  riiyftical  words  are  brought  together : 
the  jud^e  is-r'eftoreld  to  the  free  ufe  of  his  organs 
6f  hearing1  and*  of  speech ;  and,  by  the  creation 
of  a' new  ffrit,  a  new  province  is  added1  to  the1  - 
Erfipir*  of  the  Courts'  of  Law. 

K'firie,  thoft*  preciotis'Writs,  thbfe  valuable 
Brieftf  (Bre^id)  as'  they  are  alfo  called  by 
wajy  of  emihracey  wHicri  are  the  elixir  and 
qtimteflence  of  tHtr  L&Xv,  have  been  committed 
td  thfe  fpecial  care  o^Offitdrs  appointed  for  that 
ptii£dfe,'wh6fe  offices  derive* their  names  from' 
th6fe  peculiar  iriftrukents  they  relpeftively  ufe 
for  th'e'prefervatioh'of*  th'e'depofit  with  which 
they  are  ihtrufted  ;  the  one  being  called  the 
offtee  of  the  Hamper,  and  the  other,  of  the  Small 
fag  Ca"). 

To'fay  the  trutrh,- however,  the  creating  of' 
a  new  Writ,  upon  any  new  given  cafe,  is  mat- 
fit  J  Hankperium  V  Parva  bag*\  die  Hatiaper  Office, 
wSA  the  Petty-bag  Office :  tfce   above  two  Latin  words,  • 
it  is  not  improper  to   obferve,  do   not  occur  in  Tully's 
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ter  of  more  difficulty  than  the  generality  of 
Reader  are  aware  of.  The  very  importance 
which  is  thought  to  be  in  thofe  profeffional 
forms  of  words,  renders  them  really  important* 
As  every  thing  without  them  is  illegal  in  a 
Court  of  Common  Law,  fo  with  them  every 
thing  becomes  legal,  that  is  to  fay,  they  em- 
power the  Court  legally  to  determine  upon 
every  kind  of  fuit  to  which  they  are  made  to 
ferve  as  introdu&ors.  The  creating  of  a  new 
Writ,  therefore,  amounts  in  its  confequences 
to  the  framing  of  a  new  law,  and  a  law  of  a 
general  nature  too :  now,  the  creating  of  fuch 
a  law,  on  the  firft  appearance  of  a  new  cafe, 
which  law  is  afterwards  to  be  applied  to  all 
fuch  cafes  as  may  be  fimilar  to  the  firft,  is  really 
matter  of  difficulty  ;  efpecially,  when  men  are 
as  yet  in  the  dark  as  to  the  beft  kind  of  provi- 
fion  to  be  made  for  the  cafe  in  queftion,  or  even 
when  it  is  not  perhaps  yet  known  whether  it  be 
proper  to  make  any  provifion  at  all.  The  framing 
of  a  new  Writ  under  fuch  circumftances,  is  a 
meafure  on  which  Lawyers  or  Judges  will  not 
very  willingly  either  venture  of  themfelves,  or 
apply  to  the  Legiflature  for  that  purpofe. 

works.  To  the  cart  of  the  Petty-bag  office  thofe  writs' 
art  eroded  in  which  the  King's  bnfineb  it  concerned ; 
and  to  the  Hanaper  office,  thole  which  relate  to  the  Subjcft* 
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Owing  to  the  above  mentioned  real  difficulty 
m  creating  new  Writs  on  the  one  hand,  ana  to 
the  abfolute  neceffity  of  fuqh  Writs  in  thcUourts*  *        .  *# 
of  Common  Law  on  the  other,5  many  new  fpecie* 
of  claims  and  cafes  (the  arifing  of  which  is  from     ** 
time  to  time  the  unavoidable  confequences1  of     "  .  *£ 
the  progrefs  of  trade  artd  civilization)  are  left 
unprovided  for,  and  remaih  like  fo  many  vacant 
lpaces  in  the  Law,  or  rather,  like  fo  many  inac- 
ceffible  fpots,  which  the  laws  in  being  cannot 
reach :  now,  this  is  a  great  imperfection  in  the 
diftributioji  of  Juftice,  which  Ihould  be  open  tp 
every  individual,   and   provide   remedies  for 
every  kind  of  claim  which  Men  may  fet  up 
againft  one  another. 

To  remedy  the  above  inconvenience,  or  rather 
in  fame  degree  to  palliate  it,  law  fi&ioni  have 
been  reforted  tp,  in  the  Englifh  law,  by  which 
Writs,  being  warped  from  their  adual  meaning, 
are  made  to  extend  to  cafes  to  which  they  in 
no  fliape  belong. 

Law  fi&ions  of  the  kind  we  mention  were  not 
unknown  to  the  old  Roman  Jurifconfults ;  and 
as  an  inftance  of  their  ingenuity  in  that  refped, 
may  be  mentioned  that  kind  of  a&ion,  in  which 
a  Daughter  was  called  a  Son  {*).    Several  in- 

(a)  From  the  above  inftance  it  might  be  concluded 
$hat   the  Roman  Jurifcenfujt*   were   poffeffed   of   Hill 

K3 


i34     THE  CONSTITUTION 

fiances  might  alfo  be  qpot£d  of  t^c  fiftitiflus 
ufe  of  Writs  in  the  Engiifh  Courts  of  Comay>a 
Law.  A  very  remarkable  expedient  of  that 
fort  occurs  in  the  method  generally  ujfed  to  fine 
for  the  payment  of  certain  Jfinds  pf  debt,  lye- 
fore  the  Court  of  Common  Pleas,  fuph,  }f  I  am 
not  miftaken,  as  a  friary  for  work  dorje,  in- 
demnity for  fulfilling  orders  received,  &c.  The 
Writ  iflued  in  thofe  cafes,  is  grounded  op  the 
fuppofition,  that  the  perfon  fued  has  trefpafied 
on  the  ground  of  the  Plaintiff,  and  brokpn  by 
force  of  arms  through  his  fence?  and  inclo* 
fures  ;  and  under J:hi$  predicament  the  defen- 
dant is  brought  before  the  Court :  this  Writ, 
which  has  been  that  which  Lawyers  have  fow<$ 
of  moft  convenient  ufe,  t<>  introduce  before  a 
Court  of  Commbn  Law  the  kinds  pf  clajm 
we  mention,  is  called  in  technical  language  3 

Claufum  f regit. -In  order  to  bring  a  perfon 

before  the  Court  of  King's  Bench,  jo  anfw?? 
demands  of  much  the  fame  natyre  with  thofi*  a- 
bove,  a  Writ,  called  a  Latitat,  is  iflued,  ip  which 
it  is  taken  for  granted  that  the  Defendant  in- 
fidioufly  conceals  himfelf,  and  is  lurking  in 

greater  power  than  the  Englifli  Parliaments  for  it  U  a 
fundamental  principle  with  the  Englifti  Lawyers,  that 
Parliament  can  do  every  thing,  except  making  a  Woman 
a  Man,  or  a  Man  a  Woman. 
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fome  County,  different  from  that  in  which  the 
Court  is  fitting ;  the  expreffions  ufed  in  the 
Writ  being,  that  "  he  runs  up  and  down  and 
"  fecretes  himfelf ;"  though  no  fuch  fadt  is  fe- 
rioufly  meant  to  be  advanced  either  by  the  At- 
torney or  the  Party, 

The  fame  principle  of  ftrift  adherence  to 
certain  fo/ms  long  fince  eftablifhed,  has  alfo 
caufed  Lawyers  to  introduce  into  their  pro-, 
feedings,  fictitious  names  of  perfons  who  are 
fuppofed  to  difcharge  the  office  of  fureties; 
and  in  certain  cafes,  it  feems,  the  name  of  a 
fl&itious  perfon  is  introduced  in  a  Writ  along 
with  that  of  the  principal  Defendant,  as  be- 
ing joined  in  a  common  caufe  with  him.  An* 
other  inftance  of  the  fame  high  regard  of 
Lawyers,  and  Judges  too,  for  certain  old  forms, 
which  makes  them  more  unwilling  to  depart 
from  fuch  forms  than  from  the  truth  itfelf  of 
fads,  occurs  in  the  above  mentioned  expedient 
ufed  to  bring  ordinary  caufes  before  the  Court 
of  Exchequer,  in  order  ta  be  tried  there  at 
Common  Law ;  which  is,  by  making  a  decla- 
ration that  the  Plaintiff  is  a  King's  debtor, 
though  neither  the  Court,  nor  the  Plaintiffs 
Attorney,  lay  any  ferious  fttefs  on  the  afler- 
tion  (a). 

(a)  Another  inftance  of  the  ftrift  adherence  of  the  Eng- 
lish Lawyer*  to  their  old  eftablifhed  forms  in  preference 
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CHAP.    XL 

The  Subject  continued.    The  Courts  of  Equity 

HOWEVER,  there  are  limits  to  the  la* 
fidtions  and  fubtiltics  we  mention ;  and 
the  remedies  of  the  Law  cannot  by  their  means 
be  extended  to  all  poflible  cafes  that  arife,  un- 
lefs  too  many  abfurdities  are  fuffered  to  be  ac- 
cumulated ;  nay,  there  have  been  inftances  in 
which  the  improper  application  of  Writs,  in 
the  Courts  of  Law,  has  been  checked  by  autho* 
rity.  In  order  therefore  to  remedy  the  incon- 
veniences we  mention,  that  is,  in  order  to  ex- 
tend the  adminiftration  of  diftributive  Juftice  to 
all  poflible  cafes,  by  freeing  it  from  the  profeA 
flonal  difficulties  that  have  gradually  grown  up 

even  to  the  truth  of  fads,  occurs  in  the  manner  of  execut- 
ing the  very  A&  mentioned  in  this  Chapter,  pa&d  in  the 
xeign  of  George  I.  for  preventing  perfonal  Arreft  for  debt* 
under  forty  millings.  If  the  defendant,  after  being  per- 
fonaily  ferved  with  .a  copy  of  the  procefs,  does  not  appear 
en  the  appointed  days,  the  method  is  to  fuppofe  that  he 
has  actually  made  his  appearance,  and  the  caufe  is  pro* 
ceeded  upon  accordingto  this  fuppofition:  fiftitious  names 
of  bails  are  alfo  refortcd  to 

The  inhabitants  of  Bengal,  and  other  Eaft-Indift 
provinces,  have  been  prodigiously  furprifed,  it  is  taid,  at 
the  refinements,  ££Uans,  and  intricacy  of  the  EnglUhlaw,ia 
regard  to  civil  matters,  which  was  introduced  among  then 
a  few  years  ago ;  and  it  is  certainly  not  to  be  doubted  that 
they  may  have  been  aftoniJhed. 
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in  its  way,  a  hew  kind  of  Courts  has  been  infti- 
tuted  in  England,  called  Courts  of  Equity. 

The  generality  of  people,  milled  by  this 
word  Equity,  have  conceived  falfe  notions  of 
the  office  of  the  Courts  we  mention ;  and  it 
feems  to  be  generally  thought  that  the  Judges 
who  fit  in  them,  are  only  to  follow  the  rules 
of  natural  Equity ;  by  which  People  appear 
to  underffend,  that  in  a  Court  of  Equity,  the 
Judge  may  fpllpw  the  diftates  of  his  own  pri- 
vate feelings,  33d  ground  his  decifions  as  he 
thinks  proper,  on  the  peculiar  circumftances  and 
fituatipn  of  thofe  perfons  who  make  their  appear- 
ance before  him.  Nay,  Doftor  Johnfon,  in  his 
abridged  Dictionary,  gives  the  following  defini- 
tion of  the  power  of  the  Court  of  Chancery, 
confidered  as  a  Court  of  Equity  :  "  The  Chan- 
"  cellor  hath  power  to  moderate  and  temper  the' 
l*  written  law,  -  and  fubjefteth  himfelf  only  to 
€C  the  law  of  nature  and  confcience  :"  for  which 
definition  Dean  Swift,  and  Cowell,  who  was  a 
Lawyer,  are  quoted  as  authorities.  Other  in- 
ftances  might  be  produced  of  Lawyers  who  have 
been  inaccurate  in  their  definitions  of  the  true 
office  of  the  Judges  of  Equity.  And  the  above 
named  Dodor  himfetf  is  on  no  fubjedfc  a  def. 
picable  authority. 

Certainly  the  power  of  the  Judges  of  Equity 
cannot  be  to  alter,  by  their  own  private-power, 
the  Written  Law,  that  is,  Ads  of  Parlia- 
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ment,  and  thus  to  controut  the  Legislature. 
Their  office  only  confifts,  as  will  be  proved  ia 
the  fequel,  in  providing  remedies  for  thofe  cafes 
for  which  the  public  good  requires  that  reme- 
dies ihould  be  provided,  and  in  regard  to  which 
the  Courts  of  Common  Law,  ihackled  by  their 
original  forms  and  inftitutions,  cannot  procure 
any  ;— orin  other  words — the  Courts  of  Equity 
have  a  power  to  adminifter  Juftice  to  indivi- 
dual unreftjained,  not  by  the  Law,  but  by 
the  profeffional  law  difficulties  which  Lawyers 
have  from  time  to  time  contrived  in  the  Courts 
of 'Common  Law,  and  to  which  the  Judges  of 
thofe  Courts  have  given  their  fan&ion. 

An  office  of  the  kind  here  mentioned,  was  • 
iopn  fptihd  neceffary  in  Rome,  for  reafons  of 
the  fame  nature  with  thofe  above  delineated* 
for,  it  is  remarkable  enough,  that  the  Body 
of  Englilh  Lawyers,  by  refufing  admittance 
to  the  Code  of  Roman  Laws,  ^s  it  exifted  in 
the  latter  times  of  the  Empire,  have  only  fub- 
je&ed  themfelves  to  the  fame  difficulties  under 
which  the  old  Roman  Jurifconfults  laboured, 
during  the  tinae  they  were  railing  the  ftruc- 
ture  of  thofe  fame  Laws.  And  it  may  alfo  be 
obferved,  that  the  Englifli  Lawyers  or  Judges 
have  fallen  upon  much  the  fame  expedients 
as  thofe  which  the  Roman  Jurifconfults  and 
tractors  had  adopted. 

This  office  of  a  Judge  of  Equity,    was  in 
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time  a^ujped  by  the  Praetor  In  Rome,  in  ad- 
dition to  the  judicial  power  he  before  poffeffed 
(a).  At  the  beginning  of  the  year  for  which 
he  had  been  pleded,  the  Praetor  made  a  decla- 
ration of  thofe  remedies  for  new  difficult 
cafes,  which  he  h%d  determined  to  afford  dur- 
ing the  time  of  bis  Magiftracy ;  in  the  choice 
pf  which  he  was  no  doubt  dirq&edj  either  by 
his  own  obferyations,  while  out  of  office,  on 
the  prppriety  of  fuch  remedies,  or  by  the  fug- 
geftions  of  experienced  ^wyers  on  the  fub- 
jej£t  This  Peciaratiqn  (Edi&um)  the  Pnttor 
produced  in  4lto%  as  the  e^preffion  was*  Mo-  *♦* 
dern  CiyilwH  have  made  many  conje&ures 
on  the  real  iflpapipg  of  the  above  words ;  Qi>e  of 
their  iuppofitfons,  iphicji  is  as  likely  to  be  trge 
*$  any  other,  is,  that  the  Praetor's  Ed&um,  or 
heads  pf  ney  l^w  remedies,  were  written  on  ? 
whitened  wall,  by  the  fide  of  his  Tribunal. 

Among  the  provifions  made  by  the  Roman 
Prefers  in  their  capacity  of  Judge?  of  Equity, 
may  be  mentioned  thofe  which  they  introduced 
in  favour  of  emancipated  Sons,  and  of  Relations 
tyr  theVfomen-s  fide  (%*#/),  in  regard  to  the 
right  of  inheriting.    Emancipated  Sons  were 

(a)  The  Prstor  thus,  poffeffed  two  diftinft  branches 
of  judicial  authority,  in  the  fame  manner  as  the  Court 
of  Exchequer  does  in  England,  which  occafionally  fits 
as  a  Court  of  Common  Law,  and  a  Court  of  Equity. 
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fuppofed,  by  the  Laws  of  the  Twelve  Tables, 
to  have  ceafed  to  be  the  children  of  their  Fa- 
ther, and  as  a  confequence,  a  legal  claim  was 
denied  them  on  the  paternal  inheritance :  Rela- 
tions by  the  Women's  fide  were  taken  no  notice 
of,  in  that  article  of  the  fame  laws  which  treat- 
ed of  the  right  of  fucceffion,  mention  being  on- 
ly m^de  of  relations  by  the  Men's  fide  (Jgnati.) 
The  former,  the  Praetor  admitted,  by  the  Edidfc 
Unde  Libert,  to  fliare  their  Father's  (or  Grand- 
father's) inheritance  along  with  their  brothers ; 
ind'the  latter  he  put  In  pofleffion  of  the  patri- 
mony of  a  kinfman  deceafed,  by  means  of  the 
Edi&  Under  Cognatiy  when  there  were  no  relations 
by  the  Men's  fide.  Thefe  two  kinds  of  inheri- 
tance were  not  however  called  h*reditas,  but  only 
bonorum  pofjefw ;  thefe  words  being  very  accu- 
rately diftinguifhed,  though  the  effeft  was  ii\ 
the  iflue  exadly  the  fame  (a). 

(a)  As  the  power  of  Fathers,  at  Rome,  was  unbound-* 
ed,  and  lafted  as  long  as  their  life,  the  emancipating  of 
Sons  was  a  cafe  that  occurred  frequently  enough,  either  for 
the  fecurity,  or  fatisfa&ion,  of  thofe  who  engaged  in  any 
undertaking  with  them.  The  power  of  Fathers  had  been 
carried  fo  far  by  the  laws  of  Romulus,  confirmed  after- 
wards by  thofe  of  the  Twelve  Tables,  that  they  might  fell 
their  Sons  for  flaves  as  often  as  three  times,  if,  after  a 
firft  or  fecond  fale,*  they  happened  to  acquire  their  liber- 
ty :  it  was  only  after  being  fold  for  the  third  time,  and 
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In  the  fame  manner,  the  Laws  of  the  Twelve 
Tables  had  provided  relief  only  for  cafes  of 
theft ;  and  no  mention  was  made  in  them  of 
cafes  of  goods  taken  away  by  force  |(a  deed 
which  was  not  looked  upon  in  fo odious  alight 
at  Rome  as  theft,  which  was  confidered  as  (he 
peculiar  guilt  of  flaves.)  In  procefs  of  time  the 
Pnetor  promifed  relief  to  fuch  perfons  as  might 
have  their  goods  taken  from  them  by  open 
force,  and  gave  them  an  aftion  for  the  reco- 
very of  four  times  the  value,  againft  tbofe 
who  had  committed  the  fad  with  an  evil  in- 
tention. Si  cut  dolo  malo  bona  rapta  effe  dicentur, 
ei  in  quadruplum  Judicium  dabo. 

Again,  neither  the  Law  of  the  Twelve  Ta- 
bles, nor  the  Laws  made  afterward*  in  the  Af-. 
fcmblies  of  the  People,  had  provided  remedies 

then  becoming  again  free,  that  Sons  could  be  entirely  re- 
leafed  from  the  paternal  authority.  On  this  law-doctrine 
was  founded  the  peculiar  formality  and  method  of  eman- 
cipating Sons.  A  pair  of  fcales,  and  fome  copper  coin  Were 
frft  brought ;  without  the  prefence  of  thefe  ingredients 
the  whole  bufinefs  would  have  been  void  :  and  the  Father 
then  made  a  formal  fale  of  his  fon  to  a  perfon  ap- 
pointed to  bay  him,  who  was  immediately  to  free,  or  ma- 
nnmt  him  :  thefe  fales  and  manumiffions  were  repeated 
three  times.  Five  witneffes  were  to  be  prefent,  befides  a 
Man  to  hold  the  fcales  (Lilrlpens),  and  another  {Anttfta-* 
tut)  occafionally  to  remind  the  witnefles  to  be  attentive  to 
the  boiinejs  before  them. 
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except  for  very  few  cafes  of  fraud.  Here  the 
Prafctor  lijkewife  interfered  in  his  capadty  of 
Judge  of  Equity,  though  fo  very  late  as  the 
rimes  df  Cicero ;  and  promifed  relief  to  defraud- 
ed perfons,  in  thofe  cafes  in  whiicti  tftfc  Laws 
in  being  afforded  no  a&ion.  %u<e  dob  malofaSa 
efje  dicentur,  fi  die  his  rebus  alia  aftid  non  trir,  6f 
jnfta  caufa  ejfe  videbitur,  JuDidiuisi  dabo  (a). 
By  Edids  of  the  fame  nature,  Praetors  in  pro- 
cess of  time  gave  relief  in  certain  cafes  to  mar- 
tied' Women,  and  likevrife  to  Nfinbrt  (jfonori* 
bus  XiV  anhisfuccurrit  Prator,  fee.  (ti). 

(a)  At  the  fame  time  that  the  Praetor  proffered  a  new 
Edi&>  he  alfo  made  public  thofe  peculiar  formula;  by 
which  the  execution  of  the  fame  was  afterwards  to  be 
required  from  him.  The  name  of  that  Praetor  who  firft 
produced  the  Edrft  above  mentioned,  was  Aqeilios,  ai 
we  are  informed  by  Cicero,  in  that  elegant  ftory  well 
known  to  Scholars,  in  which  he  relates  the  kind  of 
fraud  that  was  put  upon  Canios,  a  Roman  Knight,  when 
he  purchafed  a  pleafare-houfe  and  gardens,  near  Syra- 
ctafe,  in  Sicily.  This  account  Cker6  concludes  with  obferv- 
ing  that  Caniut  was  left  without  remedy,  "  as  Aquilius, 
"  hit  Colleague  and  friend,  had  not  yet  publifhed  his  for- 
««  mulaf  concerning  fraud.19  2>nid  Mm  fount  t  nondnm 
tnim  Aqwlius,  ColUga  &  famlieris  man,  phtnUrat  dt  doU 
mah  formula*.   Off.  III.  14. 

(£)  The  Law  Colle&ion,  or  Syftem,  that  was  formed' 
by  the  feries  of  Edicts  publifhed  at  different  times  by 
PraHors,  was  called  lut  Pratorinm,  and  #alfo  In*  Hm»* 
rariur.  (not  JtriBly  binding.)  The  laws  of  the  TweWe 
Tables,  together  with  all  fuch  other  Laws  as  had  at  any 
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The  Courts  of  Equity  eftabtiflied  m  Eng- 
land, have  in  like  manner  provided'  remedies 
for  a  very  great  number  of  cafes,  or  fpecies  of 
demand,  for  which  the  Cpurts  of  Common* 
Law,  cramped  by  their  forms  and  peculiar  law 
tenets,  can  afford  none.    Thus,  the  Courts  of 
Equity  may,  in  certain  cafes,  give  adions  for 
and  agauift  infants*  nbtwichftanding  their  mi- 
nority-—and  for  and  againft  married  Women, 
notwithfl&nding  their  covertute.  Married1  Wo- 
men mfcy  even  ih  certain  cafes,  fue  their  huf- 
bands  bdfbte  a  Court  of  Equity*  Executors  may 
be  made  to  pay  interest  for  money  that  lies  long* 
k*  their  hands.   Courts  of  Equity  may  appoint 
Commiflioners  to  hear  the  evidence  of  abfent 
witnefles.    When  other  proofs  fail,  they  mays 
impofe  an  oath  on  either  of  the  Parties^  or,  in> 

time*  been  paired  in  'the  Aflembty  of  the  People-,  were* 
called  by  way  of  eminence,  Ius  Gvili.     Tin  diflat&ion 
was   exactly  of  the  fame  nature   as  that  which  takes 
place  in  England,    between  the  Common  and  Statute 
Laws*  and  the  law  of  practice  of  the  Courts  of  Equity. 
The  two  branches  of  the   Praetor's  judicial  office  were' 
very  accurately  diftingoifbed ;  and  there  was,  befidei f  this 
capital  difference  between  the  remedies  or  actions  which  he 
gave  in  his  capacity  of  Judge  of  Civil  Law,  and  thofe  in 
his    capacity    of    Judge    of  Equity,    that  the   former, 
being  grounded  on  the  Ius  Cvvilet  were  perpetual  ?  the- 
latter   mnft   be  preferred    within  -  the   year,   ao4  were 
accordingly  called  J&ionts  annu<49   or  Agones  prJcfori*  ; 
in  the  fame  manner  as  the  former  were  called  J&enss^ 
civibs,  or  Aakms  ferfttua. 
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the  like  cafe  of  a  failure  of  proofs,  they  may 
compel  a  trader  to  produce  his  books  of  trade. 
They  may  alfo  confirm  a  title  to  land,  though 
one  has  loft  his  writings,  &c*  &c. 

The  power  of  the  Courts  of  Equity  in 
England,  of  which  the  Court  of  Chancery  is 
the  principal  one,  no  doubt  owes  its  origin  to 
the  power  poffeffed  by  this  lattter,  both  of  creat- 
ing, and  iffuing  Writs.  When  new  complicat- 
ed cafes  offered,  for  which  a  new  kind  of  Writ 
was  jvanted,  the  Judges  of  Chancery,  finding 
that  it  was  neceffary  that  juftice  fhould  be  done, 
and  at  the  fame  time  being  unwilling  to  make 
general  and  perpetual  provifions  on  the  cafes 
before  them  by  creating  new  Writs,  com- 
manded the  appearance  of  both  Parties,  in 
order  to  procure  as  complete  information  as 
poffible  in  regard  to  the  circutoftances  attend- 
ing the  cafe  J  and  then  they  gave  a  decree 
upon  the  fame  by  way  of  experiment. 

To  beginnings  and  circumftances  like  thefe 
the  Englifh  Courts  of  Equity,  it  is  not  to  be 
doubted,  owe  their  prefent  existence.  In  our 
days,  when  fuch  ftrift  notions  are  entertained 
concerning  the  power  of  Magiftrates  and 
Judges,  it  can  fcarcely  be  fuppofed  that  thole 
Courts,  however  ufeful,  could  gain  admit- 
tance. Nor  indeed,  even  in  the  times  when 
they  were  ioftituted,  were  their  proceedings 
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tut  from  opposition;  and  afterward*,  fe  late  as 
the  reign  of 'Queen  Elizabeth,  it  was  adjudged 
id  the  oafe  of  Gottefttn  and  Gardner,  that  the 
killing  a  Sequeftrator  from  the  Court  of  Chan- 
cery, in  the  difcharge  of  his  buflneft,  waff  no 
murder;  which  judgement  could  only  be  a- 
warded  on  the  ground  that  the  Sequeftrator's 
commiffion,  and  confequently  the  power  of 
his  Employers,  were  illegal  (a).  However,  the 
authority  of  the  Courts  of  Equity  has  in  pro- 
cefs  of  time  become  fettled  ;  one  of  thfc  con- 
stituent branches  of  the  Legiflature  even  re- 
ceives at  prefent  appeals  from  the  decrees  paff- 
ed  in  thofe  Courts;  and  I  have  no  doubt  that 
feveral  Afls  of  the  whole  Legiflature  might  be 
jpfoduced,.  in  which  the  office  of  the  Courts 
of  Equity  is  openly  acknowledged. 

Th&  kind  of  procefs  that  has  in  time  been 
eftablilhed  in  the  Court  of  Chancery,  is  as  fol- 
lows. After  a  petition  is  received  by  the  Court, 
the  perfon  fued  is  ferved  with  a  writ  of  Svbpana, 

(«)  Whe»  Sir  Edward  Coke  was  Lord  Chief  juftice 
Of  the  King's  Beach,  and  Lewd  EUefinere  Lord  Chan- 
cellor, daring  the  reign  of  James  I.  a  very  ferious  quar- 
jwl  atfo  took  place  between  the  Courts  of  Law,  and  thofe- 
of  Equity,  which  is  mentioned  in  the  fourth  Chapter  of 
the  third  Book  of  Judge  Blackftone's  Commentaries;  a 
Work  in  which  more  might  have  been  faid  on  the  fubjeft 
tf  the  Courts  of  Equity. 
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to  command  his  appearance.    If  he  does  not 

appear,  an  attachment  is  iffued  againft  him; 
and  if  a  non  inventus  is  returned,  that  is,  if  he  is 
not  to  be  found,  a  proclamation  goes  forth  a- 
gainfl  him ;  then  a  commiffion  of  rebellion  is 
iflued  for  apprehending  him,  and  bringing  him 
to  the  Fleet  prifon.  If  the  perfon  fued  Hands 
farther  in  contempt,  a  Serjeant  at  arms  is  to  be 
fent  out  to  take  him;  and  if  he  cannot  be  taken, 
a  fequeftration  of  his.  land  may  be  obtained  till 
he  appears.  Such  is  the  power  which  the  Court 
of  Chancery*  as  a  Court  of  Equity,  hath  gradu- 
ally acquired  to  compel  appearance  before  it. 
In  regard  to  the  execution  of  the  Decrees  it 
gives,  it  feems  that  Court  has  not  been  quite 
fo  fuccefsful ;  at  leaft,  thofe  Law-writers  whofe 
Works  I  have  had  an  opportunity  to  fee,  hold 
it  as  a  maxim,  that  theCourt  of  Chancery  cannot 
bind  the  effete,  but  only  the  perfon ;  and  as  a 
confequence,  a  perfon  who  refufes  to  fubmit  to 
its  decree,  is  only  to  be  confined  to  the  Fleet 
prifon  (a). 

(a)  The  Court  of  Chancery  was  very  likely  tho 
firft  inftituted  of  the  two  Courts  of  Equity:  as  it  wti 
the  Higheft  Court  in  the  Kingdom,  it  was  beft  able  to 
begin  the  eftablimment  of  an  office,  or  power,  which 
naturally  gave  rife  at  firft  to  fo  many  objections.  The 
Court  of  Exchequer,  we  may  fuppofe,  only  followed 
the  example  of  the  Court  of  Chancery  :  in  order  the  bet- 
ter to  fecure  the  new  power  it  aflumed,  it  even  found  it 
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"  On  this  occafion  I  fhall  obferve,  that  the 
authority  of  the  Lord  Chancellor,  in  England, 
in  his  capacity  of  a  Judge  of  Equity,  is  much 
more  narrowly  limited  than  that  which  the 
Praetors  in  Rome  had  been  able  to  affume; 
The  Roman  Praetors,  we  are  to  remark,  united 
in  themfelves  the  double  office  of  deciding 
cafes  according  to  the  Civil  Law  (Jus  civile), 
and  to  the  Praetorian  Law,  or  Law  of  Equity ; 
nor  did  there  exift  any  other  Court  befides  their 
own,  that  might  ferve  as  a  check  upon  them  : 
hence  it  happened  that  their  proceedings  in  the 
career  of  Equity,  were  very  arbitrary  indeed. 
In  the  firft  place,  they  did  not  ufe  to  make  it 
any  very  ftrift  rule  to  adhere  to  the  tenor  of 
their  own  Edidts,  during  the  whole  year  which 
their  office  lafted  j  and  they  affumed  a  power 
of  altering  them  as  they  thought  proper.  To 
remedy  fo  capital  a  defeat  in  the  diftributiqn 
of  Juftice,  a  law  was  paffed  fo  late  as  the  year 
of  Rome  687  (not  long  before  Tully's  time) 
which  was  called  Lex  Cornelia,  from  the  name 
of  C.  Cornelius,  a  Tribune  of  the  People,  who 
propounded  it  tinder  the  Confulihip  of  C.  Pifo, 
and  Man.  Glabrio.    By  this  law  it  was  enadted, 

neceflary.  to  bring  oat  the  whole  ftrength  it  could  matter* 
and  both  the  Treaforer  and  the  Chancellor  of  the  Exche- 
quer fit  (or  are  fupptifed  to  fit)  in  the  Court  of  Exche- 
quer, when  it  is  formed  as  a  Court  of  Equity, 

L2 


*4a    THE    CONSTITUTION 

that  Praetors  ihould  in  future  constantly  decree 
according  to  their  own  Edi&s,  without  altering 
any  thing  in  them  during  the  whole  year  of  their 
Pratorfliip.  Some  modern  Civilians  produce 
a  certain  Senatufconfult  to  the  fwae  effed, 
which,  they  fay,  had  been  paffed  a  hundred 
years  before;  while  others  are  of  opinion  that 
the  fame  is  not  genuine  :  however,  fuppofing 
it  to  be  really  fo,  the  paffing  of  the  law  we 
mention,  Ihews  that  it  had  not  been  fo  well  at- 
tended to  as  it  ought  to  have  been* 

Though  the  above  mentioned  arbitrary  pro* 
ceedings  of  Praetors  were  put  a  ftop  to,  they* 
ftill  retained  another  privilege,  equally  hurtful; 
which  was,  that  every  new  Praetor,  on  his 
coming  into  office,  had  it  in  his  power  to  re- 
tain only  what  part  he  pleafed  of  the  Edi&s  of 
his  predeceflbrs,  and  to  rejeft  the  remainder : 
from  which  it  followed  that  the  Praetorian 
Laws  or  Edi&s,  though  provided  for  fo  great 
a  number  of  important  cafes,  were  really  in 
force  for  only  one  year,  the  time  of  the  du- 
ration of  a  Praetor's  office  (a).  Nor  was  a  re- 
fa)  Thofe  Edi&s  of  their  predeceflbrs  in  office, 
which  the  new  Prators  thought  proper  to  retain,  were 
called  Eai8a  Tralatitia  ;  thofe  which  they  themfelvet 
publifhed  (as  alfo  the  alterations  they  made  in  former  ones) 
were  called  RdiSta  Nova.     From  the  above  mentioned 
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gulation  made  to  remedy  this  capital  defedb 
In  the  Roman  Jurifprudence,  before  the  time 
of  the  Emperor  Hadrian  ;  which  is  another 
remarkable  prodf  of  the  very  great  flownefg 
With  which  ufeful  public  regulations  take  place 
in  every  Nation.  Under  the  reign  of  the  Em- 
peror we  mention,  the  mod  ufeful  Edicts  of 
former  Prfctors  were  by  hU  order  colle&ed,  or 
tather  compiled  into  one  general  Edidt,  which 
was  thenceforwards  to  be  obferved  by  all  civil 
Judges  in  their  decifions,  ahd  was  accordingly 
called  the  perpetual  Edift  (perpetuum  EdiRum.) 
This  Edift,  though  now  loft,  foon  grew  into 
great  repute ;  all  the  Jurifconfults,  of  thofib 
days  vied  with  each  other  in  writing  commenta- 
ries upon  it;  and  the  Emperor  himfelf  thought  it 
fo glorious  an  a&of  his  reign,  to  have  caufed  the 
fame  to  be  framed,  that  he  confidered  himfelf 
on  that  account  as  being  another  Npma  (*). 

power  exercifed  by  every  new  Praetor  in  turn,  their  Edicts 
were  fometixnes  diftinguifhed  by  the  appellation  of  Leges 
*****->  annual  laws.     SeeOrat.  in  Ver.  1.  42. 

{<*)  Several  other  mere  extenfive  law  compilations 
were  framed  after  the  perpetual  Edift  we  mention  1 
there  having  been  a  kind  of  emulation  between  the  Ro- 
man Bmperofs,  in  regard  to  the  improvement  of  the 
Law.  At  laft,  under  the  reign  of  Juftinian,  that  cele- 
brated Compilation  was  poblifoed,  called  the  Code  of 
Juftinian,  which,  under  different  titles,  comprifes  the  Ro- 
man Laws*  the  Edi£U  of  the  Prsetors,  together  with  th4 

Li 
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But  the  Courts  of  Equity  in  England, 
notwithftanding  the  extenfiv^  jurifdi&ion 
they  have  been  able  in  procefs  of  time  to  af- 
fume,  never  fuperfeded  the  other  Courts  of 
law.  Thefe  Courts  ftill  continue  to  exift  in 
the  fame  manner  as  formerly,  and  have  proved 
a  lafting  check  on  the  innovations,  and  in 
general  the  proceedings,  of  the  Courts  of  E- 
quity.  And  here  we  may  rpmark  the  Angular, 
and  at  the  fame  time  effectual,  means  of  ba- 
lancing each  other's  influence,  reciprocally  pof- 
feffed  by  the  Courts  of  the  two  different  fpecies. 
By  means  of  its  exclufive  privilege  both  of 
creating  and  iffuing  writs,  the  Court  of  Chan- 
cery has  been  able  to  hinder  the  Courts  of 
Common  Law  from  arrogating  to  themfelves 
the  cognizance  of  thofe  new  cafes  which  were 
not  provided  for  by  any  law  in  being,  and  thus 
dangeroufly  uniting  in  themfelves  the  power  of 
Judges  of  Equity  with  that  of  Judges  of  Com- 
mon Law.    On  the  other  hand,  the  Courts  of 

refcripts  of  the  Emperors ;  and  an  equal  fan&ion  was 
given  to  the  whole.  This  was  an  event  of  much  the 
fame  nature  as  that  which  will  take  place  in  England, 
whenever  a  coalition  {hall  be  effe&ed  between  the  Courts 
of  Common  Law,  and  thofe  of  Equity,  and  both  fhall 
thenceforwards  be  bound  alike  to  frame  their  Judgments 
from  the  whole  mafs  of  decided  cafes  and  precedents* 
then  exifting,  at  leaft  of  fuch  as  it  will  be  pofibic  to 
bring  confiftcntly  together  into  one  compilation. 


o  y:  e  ar  &  l  a  n  tf>.^     ip 

Common  Law  are  alone  invefted  with  the 
jKJwer  of  puniihtng  (or  allowing  damages  for) 
thofc  cafes  of  violence  by  which  the  proceed- 
ings of  the  Courts  of  Equity  might  be  op- 
pofed ;  and  by  that  means  they  have  been 
able  to  obftruft  the  enterprizes  of  the  latter, 
and  prevent  their  effecting  in  themfelves  the 
like  dangerous  union  of  the  two  offices  of 
Judges  of  Common  Law,  and  of  Equity- 
Owing  to  the  fituation  of  the  Englifh  Courts 
of  Equity,  with  refpejft  to  the  Courts  of  Com- 
mon Law,  thofe  Courts  have  really  been  kept 
within  limits  that  may  be  called  exadtly  de- 
fined, if  the  nature  of  their  funftions  be  con- 
fidered,  In  the  firft  place,  they  can  neither 
touch  Afts  of  Parliament,  nor  the  eftablift- 
ed  pradtice  of  the  other  Courts,  much  l^fs 
reverie  the  judgments  already  patted  in  thefe 
latter,  as  the  Roman  Praetors  fpmetijnes  ufed 
to  do  in  regard  to  the  decifioqs  of  their  prede- 
ceflbrs  in  office,  and  fbmetimes  alfo  in  regard  to 
their  own.  The  Courts  of  Equity  are  even  re- 
trained from  taking  cognizance  of  any  cafe 
for  which  the  other  Courts  can  poffibly  afford 
remedies.  Nay,  fo  ftrenuqufly  have  the  Courts 
of  Common  Law  defended  the  verge,  of  their 
frontier,  that  they  have  prevented  the  Courts 
of  Equity  from  ufing  in  their  proceedings  the 

L4 
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mode  of  Trial-  by  a  Jury,;  fq  that,  when  in  a  c& 
already  begun  to  be  taken  cognizance  of  by 
the  Court  of  Chancery,  the  Parties  happen  to 
join  iffue  oh  any  particular  faft  (the  truth  or 
falfehood  of  which  a  Jury  is  to  determine),  the 
Court  of  Chancery  is  obliged  to  deliver  up  the 
caufe  to  the  Court  of  King's  Bench,  there  to 
be  6nally  decided  (a.)  In  fine,  the  example  of 
the  regularity  of  the  proceedings,  praSifed  in 
the  Courts  of  Common  Law,  has  been  com- 
municated to  the  Courts  of  Equity ;  and  Rolls 
or  Records  are  carefully  kept  of  the  pleadings, 
determinations,  and  afts  of  thofe  Courts,  to 
ferve  as  rules  for  future  decisions  (b.) 

So  far  therefore  from  having  it  in  his  power 
"  to  temper  and  moderate"  (that  is,  to  alter) 
the  Written  Law  or  Statutes,  a  Judge  of  Equity 
we  find,  cannot  alter  the  Unwritten  Law,  that 
is  to  fay,  the  eftabltfhed  pra&ice  of  the  other 
Courts,  and  the  judgments  grounded  there- 
upon,—nor  even  can  he  meddle  with  thofe 
fcafes  for  which  either  the  Written  or  Unwritten 
Law  have  already  made  general  provifions,  and 

(a)  See  Cunningham's  and  Jacob's  Law  Dictionaries, 
faffim. 

(6)  The  Matter  of  the  Rolls  is  the  Keeper  of  thofe 
records,  as  the  title  of  this  office  exprefies.  His  office 
in  the  Court  of  Chancery  is  of  great  importance, '  as 
Jie  can  hear  and  determine  caufes  in  the  absence  of  thff 
Lord  Chancellor. 
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«f  which  there  is  a  poffibiJity  for  the  ordinary 
Courts  of  Law  to  take  cognizance. 

From  ail  the  above  obfervations  it  follows, 
<§lat,  of  the  Cotirts  of  Equity  as  eftabliihed  in 
England ^  th6  following  definition  may  be  gi* 
ven,  which  is,  that  they  are  a  kind*  of  inferior 
experimental  Legiflature,  continually  employed 
in  finding  out  and  providing  law  remedies  for 
thofe  hew  fpecies  of  cafes  for  which  neither 
thfc  Courts  of  Common  Law,  nor  the  Legis- 
lature, have  as  yet  found  it  convenient  or  prac- 
ticable to  eftablifli  any.  In  doing  which,  they 
are  to  forbear  to  interfere  with  fuch  cafes  as 
they  find  already  in  general  provided  for.  A 
Judge  df  Equity  is  alfo  to  adhere  in  his  deci- 
fions,  to  the  fyftem  of  decrees  formerly  pafled 
in  his  oWn  Court,  regular  records  of  which  are 
kept  for  that  purpofe. 

From  this  ktter  circumftance  it  again  fol- 
lows, that  a  Judge  of  Equity,  by  the  very 
exercife  he  makes  of  his  power,  is  continually 
abridging  the  arbitrary  part  of  it ;  as  every 
new  cafe  he  determines,  every  precedent  he 
eftablifhes,  become*  a  land-mark  or  boundary 
-which  both  he  and  his  fucceflbrs  in  office  are 
afterwards  expected  to  regard. 

Here  it  may  be  added  as  a  conclufion, 
thai  *}>pfeals  from  the  Decrees  pafled  in  the 
Courts  of  Equity  are  carried  to  the  Houfe  of 
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Peers;  which  bare ,  circumftance  might  fug- 
gcft  that  a  Judge  of  Equity  is  fubje&ed  to 
certain  pofitive  rules,  befides  thofe  "  of  nature 
"  and  confciencc  only  j"  an  appeal  being  naturally 
grounded  on  a  fuppofition  that  fome  rules  of 
that  kind  were  negledted. 

The  above  difcuffion  on  the  Englifli  Law, 
has  proved  much  longer  than  I  intended  at  firft ; 
fo  much  as  to  have  fwelled,  I  find,  into  two 
new  additional  Chapters.  However,  I  confefs 
I  have  been  under  the  greater  temptation  to , 
treat  at  fome  length  the  fubjeflfc  of  the  Courts 
of  Equity,  as  I  have  found  the  error  (which 
may  be  sailed  a  conftitutional  one)  concerning 
the  arbitrary  office  of  thofe  Courts,  t <Jbe  coun- 
tenanced by  the  apparent  authority  of  Lawyers, 
and  of  Men  of  abilities,  at  the  fame  time  that 
I  have  not  feen  in  any  book  any  attempt  made 
profeffedly  to  confute  the  fame,  nor  indeed  to 
point  out  the  nature  and  true  office  of  the  Courts 
of  Equity. 


CHAP.       XIL 
Of  Criminal  Juftice. 

WE  are  now  to  treat  of  an  article,  which, 
though  it  does  not  in  England,  and 
indeed  fhould  not  in  any  State,  make  part  of 
the  powers  which  are  properly  Conftitutional, 
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that  is,  of  the  reciprocal  rights  by  means  of 
which  the  Powers  that  concur  to  form  the  Go- 
vernment conftantly  balance  each  other,  yet 
effentially  interests  the  fecurity  of  individuals, 
and,  in  the  iflue,  the  Conftitution  itfelf;  I 
mean  to  fpeak  of  Criminal  Juftice.  But,  pre- 
vious to  an  expofition  of  the  laws  of  England 
on  this  head,  it  is  neeeffary  to  defire  the  Rea- 
der's attention  to  certain  confiderations. 

When  a  Nation  entrufts  the  power  of  the 
State  to  a  certain  number  of  perfons,  or  to  one, 
it  is  with  a  view  to  two  point* :  the  one,  to 
repel  more  effe&ually  foreign  attacks  ;  the 
other,  to  maintain  domeftic  tranquillity. 

To  accomplilh  the  former  point,  each  indi- 
vidual furreriders  a  fliare  of  his  property,  and 
fometimes,  to  a  certain  degree,  even  of  his 
liberty.  But,  though  the  power  of  thofe  who. 
are  the  Heads  of  the  State  may  thereby  be  ren- 
dered very  confiderable,  yef  it  cannot  be  faid, 
that  liberty  is,  after  all,  in  any  high  degree 
endangered,  becaufe,  ihould  ever  the  Executive 
Power  turn  againft  the  Nation  a  ftrength  which 
ought  to  be  employed  folely  for  its  defence, 
this  Nation,  if  it  were  really  free,  by  which  I 
mean,  unreftrained  by  political  prejudidfcs, 
would  be  at  no  lofs  fpr  providing  the  means  of 
its  fecurity. 


» 
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In  regard  to  the  latter  objed,  that  is,  thfe 
maintenance  of  domeftic  tranquillity,  every  in- 
dividual muft,  exClufive  of  new  renunciations 
of  his  natural  liberty,  moreover  fur  render,  which 
h  a  matter  of  far  more  dangerous  confequence, 
a  part  of  his  perfonai  fecurity. 

The  Legiflative  power,  being,  from  the  nature 
of  human  affairs,  placed  in  the  alternative, 
either  of  expofing  individuals  to  dangers  which 
it  is  at  the  fame  time  able  extremely  to  diminifh, 
or  of  delivering  up  the  State  to  the  boundlefs 
calamities  of  violence  and  anarchy,  finds  itfelf 
compelled  to  reduce  all  its  members  within 
reach  of  the  arm  of  the  public  Power,  and,  by 
withdrawing  in  fuch  cafes  the  benefit  of  the 
Social  ftrength,  to  leave  them  expofed,  bare, 
and  defencelefs,  to  the  exertion  of  the  compara- 
tively immenfe  power  of  the  Executors  of  the 
laws.  - 

Nor  is  this  all ;  lor,  inftead  of  that  power- 
ful re-a&ion  which  the  public  authority  ought 
in  the  former  cafe  to  experience,  here  it  muft 
find  none  ;  and  the  law  is  obliged  to  profcribe 
even  the  attempt  of  refiftance.  It  is  there* 
fore  in  regulating  fo  dangerous  a  power,  and 
in  guarding  left  it  (hould  deviate  from  the  real 
end  of  its  inftitution,  that  legiflation  ought  tq 
txbauft  all  its  efforts* 
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But  here  it  is  of  great  importance  to  obferve, 
that  the  more  powers  a  Nation  has  referved  to 
Rfelf,  and  the  more  it  limits  the  authority  of 
the  Executors  of  the  laws,  the  more  induftri- 
oufly  ought  its  .precautions  to  be  multiplied* 

In  a  State  where,  from  a  feries  of  eveats,  the 
will  of  the  Prince  has  at  length  attained  to  hold 
the  place  of  law,  he  fpreads  an  universal  oppref- 
fion,  arbitrary  and  unrefifted  ;  even  complaint 
is  dumb ;  and  the  individual,  undiftinguilbablc 
by  him,  finds  a  kind  of  fafety  in  his  own  infigni- 
fiqance.  With  refpeft  to  the  few  who  furround 
him,  as  they  are  at  the  fame  time  the  inftruments 
of  his  greatnefs,  they  have  nothing  to  dread  but 
momentary  caprices;  a  danger  againft  which, 
if  there  prevails  a  certain  general  mildnefs  of 
manners,  they  are  in  a  great  meafurq  fecure  d. 

But  in  a  State  where  the  Minifters  of  the  laws 
meet  with  obftacles  at  every  ftep,  even  their 
ftrongeft  paflions  are  continually  put  in  motion; 
and  that  portion  of  public  authority,  depofited 
with  them  to  be  the  inftrument  of  national 
tranquillity,  eafily  becomes  a  moft  formidable 
weapon. 

Let  us  begin  with  the  moft  favourable  fuppo- 
firion,  arid  imagine  a  Prince  whofe  intentions 
are  in  every  cafe  thoroughly  upright,— let  ms. 
even  fuppofe  that  he  never  lends  an  ear  to  the. 
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fuggeftions  of  thofe  whbfc  intereftit  is  to  deceive4 
him  :  neverthelefs,  he  will  be  fubjeft  to  error ; 
and  this  error,  which,  I  will  farther  allow,  folfe- 
ly  proceeds  from  his  attachment  to  the  public 
welfare,  yet  may  very  poffibly  happen  to  prompt 
him  to  aft  as  if  his  views  were  direftly  oppofite. 

When  opportunities  fhall  offer  (and  many 
fuch  will  occur)  of  procuring  a  public  advan- 
tage by  overleaping  reftraints,  confident  in  the 
uprightnefs  of  his  intentions,  and  being  natu- 
rally not  very  earneft  to  difcover  the  diftant  evil 
confequences  of  aftions  in  which,  from  his  very 
virtue,  he  feels  a  kind  of  complacency,  he  will 
not  perceive,  that,  in  aiming  at  a  momentary 
advantage,  he  ftrikes  at  the  laws  themfelves  on 
which  the  fafety  of  the  Nation  refts,  and  that 
thofe  afts,  fo  laudable  when  we  only  confider 
the  motive  of  them,  make  a  breach  at  which 
tyranny  will  one  day  enter. 

Yet  farther,  he  will  not  even  underftand 
the  complaints  that  will  be  made  againft  him. 
To  infift  upon  them  will  appear  to  him  to  the 
feft  degree  injurious :  pride,  when  perhaps  he 
is  leaft  aware  of  it,  will  enter  the  lifts ;  what  he 
began  with  calmnefs,  he  will  profecute  with 
warmtli ;  and  if  the  laws  fhall  not  have  taken 
every  poffible  precaution,  he  may  think  he  is 
afting  a  very  honeft  part,  while  he  treats  as 
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enemies  of  the  State,  Men  whofe  only  crime 
will  be  that  of  being  more  fagacious  than  him- 
felf,  or  of  being  in  a  better  (kuation  for  judg- 
ing of  the  refults  of  meafures. 

But  it  were  mightily  to  exalt  human  nature, 
to  think  that  this  cafe  of  a  Prince  who  never 
aims  at  augmenting  his  power,  may  in  any 
fliape  be  expeded  frequently  to  occur.  Ex- 
perience, on  Ae  contrary,  evinces  that  the  hap- 
pieft  difpofitions  are  notpnxrf  againft  the  allure- 
ments of  power,  which  has  no  charms  but  as  it 
lekds  on  to  new  advances :  authority  endures  not 
the  very  idea  of  reftraint ;  nor  does  it  ceafe  to 
ftruggle  till  it  has  beaten  down  every  boundary* 

Openly  to  level  every  barrier,  at  once  to 
affume  the  abfolutfe  Mafter,  are,  as  we  faid  be- 
fore, fruitlefs  taiks.  But  it  is  here  to  be  rc- 
mejnbered,  that  thofe  powers  of  the  People 
which  are  referved  as  a  check  upon  the  Sove-* 
reign,  can  only  be  effectual  fo  far  as  they  are 
brought  into  adtion  by  private  individuals. 
Sometimes  a  Citizen,  by  the  force  and  perfe- 
verance  of  his  complaints,  opens  the  eyes  of 
the  Nation ;  at  other  times,  fome  member  of 
the  Legiflature  propofes  a  law  for  the  removal 
of  fome  public  abufe:  thefe,  therefore,  will 
be  the  perfons  againft  whom  the  Prince  will 
diredfc  all  his  efforts  (a). 

(a)  By  the  word  Prince,  I  mean  thofe  who,  under 
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And  he  will  the  more  afluredly  do  f$>  as,  iron* 
the  error  fo  ufual  among  Men  in  pqwefj,  hef  will 
think  that  the  oppofition  he  meets  ^vith,  haw- 
ever  general,  wholly  depends  on  the  a&ivity  of 
but  one  or  two  leaders ;  and  arnidft  the  calcula- 
tions he  will  make^  both  of  the  fuppofed  fraall^ 
nefs  of  the  obftacle  which  offers  to  his  view, 
and  of  the  decifi  ve  coifeqyepce  of  the  fingfe  blow 
he.  things  he  needs  to  ftrike,  he  will  be  urged  o* 
by  the  defpair  of  ambition  on  the  point  of  be- 
ing baffled,  ?md  by  the  moft  violent  of  all  ha- 
treds, that  which  was  preceded  by  contempt. 

In  that  Cafe  which  I  am  ftiU.confiderbg^  of 
a  really  free  Nation,  the  Sovereign-  awfl:  be 
yery  careful  that  military  violence  da  qot 
make  the  fxnalleft  part  of  his  plan  ;  a  breach  trf 
the  focial  compa£fc  like  this,,  added  to  the  hor- 
ror of  the  expedient,  would  infallibly  endanger 
bis  whole  authority.  But,  on  the  other  handy 
as  he  has  refolved  to  fucceed*  he  will  ia  de* 
feft  of  other  refources,  try  the  utmoft.  extent 
of  the  legal  powers,  which  the  Constitution, 
has  intruded  with  him ;  and  if  the  laws  have 
SQt  in  a  manner  provided  for  every  poffible 
cafe,  he  will  avail  himfeif  of  the  imperfect 
precautions  themfelves  that  have  been  taken* 
as  a  covet  to  his  tyrannical  proceedings ;  he 

whatever  appellation  and  in  whatever  Government  it  may 
bt,  a»c  at  the  head  of  public  aflafri. 
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will  purfue  fteadily  his  particular  objeft,  while 
his  profeffions  breathe  nothing  but  the  general 
welfare,  and  deftroy  the  affertors  of  the  laws, 
under  the  very  Ihelter  of  the  forms  contrived 
for  their  fecurity  (a). 

This  is  not  all ;  independently  of  the  im- 
mediate mifchief  he  may  do,  if  the  Legisla- 
ture do  not  interpofe  in  time,  the  blows  will 
reach  the  Conftitution  itfelf ;  and  the  confter- 
nation  becoming  general  amongft  the  People, 
each  individual  will  find  himfelf  enflaved  in  a 
State  which  yet  may  (till  exhibit  all  the  com- 
mon appearances  of  liberty. 

Not  only,  therefore,  the  fafety  of  the  indi- 
vidual, but  that  of  the  Nation  itfelf,  requires  the 
utmoft  precautions  in  the  eftablifliment  of  that 
neceflary,  but  formidable,  prerogative  of  dif- 
penfing  punifhments.  The  firft  to  be  taken, 
even  without  which  it  is  impoffible  to  avoid 
the  dangers  above  fuggefted,  is,  that  it  never 
be  left  at  the  difpofal,  nor,  if  it  be  poffible,  ex- 
pofed  to  the  influence,  of  the  Man  who  is  the 
depofitary  of  the  public  power* 

(*)  If  there  wert  any  perfoo  whb  charged  me  with 
calumniating  human  Nature,  for  it  is  her  alone  I  am 
accufing  here,  I  would  defire  him  to  caft  his  eyes  on  the 
Hiftory  of  a  Lewis  XI. — of  a  Richelieu,  and,  above  all, 
on  that  of  England  before  the  Revolution :  he  would 
fee  the  arts  and  activity  of  Government  increafe,  in  pro- 
portion as  it  gradually  loft  its  means  of  oppreffion. 

M 
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The  next  indifpcnfable  precaution  is*  that 
neither  fhall  this  power  be  veiled  in  the  legis- 
lative Body ;  and  this  precaution,  fo  neceflary 
alike  under  every  mode  of  Government,  be- 
comes doubly  fo,  when  only  a  fmall  part  of  the 
Nation  has  a  {hare  in  the  legislative  power. 

If  the  judicial  authority  were  lodged  in  the 
legiflative  part  of  the  People,  not  only  the 
great  inconvenience  mull  enfue  of  its  thus  be- 
coming  independent,  but  alio  that  worft  of 
evils,  the  fuppreffion  of  the  fole  circumftance 
that  can  well  identify  this  part  of  the  Nation 
,  with  the  whole,  which  is,  a  common  fubje&ion 
to  the  rules  which  they  themfelves  prefcribe. 
The  legislative  Body,  which  could  not,  with- 
out ruin  to  itfelf,  eftablilh,  openly  and  by  di- 
reft  laws,  diftindions  in  favour  of  its  Mem- 
bers, would  introduce  them  by  its  judgments  ; 
and  the  People,  in  ele&ing  Reprefentatives, 
would  give  themfelves  Mailers. 

The  judicial  power  ought  therefore  abso- 
lutely to  refide  in  a  fubordinate  and  dependent 
body;  dependent,  not  in  its  particular  afts, 
with  regard  to  which  it  ought  to  be  a  fanc- 
tuary,  but  in  its  rules  and  in  its  forms,  which  the 
legislative  authority  mull  prefcribe.  How  is  this 
body  to  be  compofed  ?  In  this  refpeft  farther 
precautions  mull  be  taken. 

In  a  State  where   the    Prince   is  abfolute 
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Matter,  numerous  Bodies  of  Judges  are  moft 
convenient,  inafmuch  as  they  reftrain,  in  a 
Considerable  degree,  that  refpeA  of  Perfon* 
which  is  one  inevitable  attendant  on  that  mode 
of  Government.  Befides,  thofe  bodies,  what- 
ever their  outward  privileges  may  be,  belrig  at 
bottom  in  a  ftate  of  great  weaknefs,  have  no 
other  means  of  acquiring  the  refpeft  of  the 
people  than  their  integrity,  and  their  conftancy 
in  obferving  certain  rules  and  forms :  nay,  thefd 
circumftances  united,  in  fome  degree  over-awe 
the  Sovereign  himfeif,  and  difcourage  thtl 
thoughts  he  might  entertain  of  making  them 
the  tools  of  his  tiaprices  (i). 
.:  But,  in  an  effectually  limited  Monarchy, 
that  ity  where  the  frince  is  underftood  to  be, 
and  In  fastis,  fubjeft  to  the  laws,  numerous 

(*)  The  above  obfcrvations  are  in  a  grettmeafiftt* 
meant  to  allude  to  the  French  Par!mens%  and  particu- 
larly that  of  Paris,  which  forms  fuch  a  confiderable 
Body  as  to  have  been*  once  fommoned  as  a  fourth  Ordef 
to  the  General  Eftates  of  the  kingdom.  The  weight 
of  that  body,  increafed  by  the  circumftance  of  the  Members 
holding  their  places  for  life,  has  in  general  been  attended 
with  the  advantage  juft  mentioned,  of  placing  them  above 
being  Over-awed  by  private  individuals  in  the  adminiflra- 
don  either  of  civil  or  criminal  Juflice  ;  it  has  even* 
rtndered  them  fo  difficult  to  be  managed  by  the  Court, 
that  the  Miniffers  have  been  at  times  obliged  to  ap- 
jx>int  particular  Judges,  or  Commijfaries,  to  try  fuch  Men/ 
as  they  had  refolved  to  ruin. 

Mi 
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Bodies  of  Judicature  would  be  repugnant  to 
the  fpirit  df  the  Conftitution,  which  requires, 
that  all  powers  in  the  State  (hould  be  as  much 
confined  as  the  end  of  their  inftitution  can  al- 
low; not  to  add*  that  in  the  viciffitudes  in- 
cident to  fuch  a  State,  they  might  exert  a 
very  dangerous  influence* 

Bcfides,  that  awe  which  is  naturally  infpired 
t>y  fuch  Bodies,  and  is  fo  ufeful  when  it  is  ne- 
ceflary  to  ftrengthen  the  feeblcnefs  of  the  laws, 
would  not  only  be  fuperfluous  in  a  State  where 
the  whole  power  of  the  Nation  is  on  their  fide, 
but  would  moreover  have  the  mifchievous  ten- 
dency to  introduce  another  fort  of  fear  thaa 
that  which  Men  muft  be  taught  to. entertain. 
I'hofe  mighty  Tribunals,  I  am  willing  to  fup- 
pofe,  would  preferve,  in  all  fituations  of  affairs* 
that  integrity  which  diftinguiihes  them  in 
States  of  a  different  Conftitution;  they  would 
never  inquire  after  the  influence,  ftill  lefs  the 
political  fentiments,  of  thofe  whofe  fate  they 

Thcfe,  however,  are  only  local  advantages,  and  re- 
lative to  the  nature  of  the  French  Government,  which 
is  an  uncontrouled  Monarchy,  with  confiderablc  re- 
mains of  Ariftocracy.  But  in  a  free  State,  fuch  a  power- 
ful Body  of  Men,  veiled  with  the  power  of  deciding  oft 
the  life,  honour,  and  property,  of  the  Citizens,  would, 
as  will  be  prefently  (hewn,  t>e  productive  of  very  dan- 
gerous political  confequences ;  and  the  more  fo,  if  fuch 
Judges  had,  as  is  the  cafe  all  over  the  world,  except  here, 
the  power  of  deciding  upon  the  matter  of  law,  and  tho 
matter  of  facV 
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were  called  to  decide;  but  thefe  advantages 
not  being  founded  in  the  neceffity  of  things, 
and  the  power  of  fuch  Judges  feeming  to  ex- 
empt them  from  being  fo  very  virtuous,  Men 
would  be  in  danger  of  taking  up  the  fatal 
opinion,  that  the  fimple  exa&  obfeirvance  of 
the  laws  is  not  the  only  talk  of  prudence  :  the 
Citizen  called  upon  to  defend,  in  the  fphere 
where  fortune  has  placed  him,  his  own  rights, 
and  thofe  of  the  Nation  itfelf,  would  dread  the 
confequence  of  even  a  lawful  cbndud,  and 
though  encouraged  by  the  law,  might  de- 
fert  himfelf  when  he  came  to  behold  its  Mi- 
nifters. 

In  the  aflembly  of  thofe  who  fit  as  his" 
Jydges,  the  Citizen  might  poffibly  defcry  no 
enemies :  but  neither  would  he  fee  any  Man 
whom  a  fimiliarity  of  circumftances  might  en- 
gage to  take  a  concern  in  his  fate :  and  their 
rank,  efpecially  when  joined  with  their  num- 
bers, would  appear  to  him,  to  lift  them  above 
that  whiph  over-awes  injuftice,  where  the  law 
has  been  unable  to  fecure  any  other  cji^ckj  I 
mean  the  reproaches  of  the  Public, 

And  thefe  his  fears  would  bp  confid(erabty 
heightened,  if,  by  the  admiffiqn  of  the  Jurif. 
prudence  received  among  certain  Nations,  he 
Jieheld  thofe  Tribunals,  already  fo  formidable, 
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wrap  themfelves  up  in  my&ery,  and  be  made, 
as  it  were,  inacceffible  (a)m 

He  could  not  thinks  without  difmay,  of 
thofe  vaft  prifons  within  which  he  is  one  day 
perhaps  to  be  immured— of  thofe  proceed* 
ings,  unknown  to  him,  through  which  he 
is  to  pafs — of  that  total  feclufiqn  from  the  fo- 
<;iety  of  other  Men — nor  of  thofe  long  and  fe- 
cret  examinations,  in  which,  abandoned  wholly 
to  himfelf,  he  will  have  nothing  but  a  paffive 
defence  to  oppofe  to  the  artfully  varied  ques- 
tions of  Men  whofc  intentions  he  fhall  at  leaft 

(«)   An  allufion  is  made  here  to  the  fecrecy   with 
which  the  proceedings,  in  the  adminiftration  of  criminal 
Juftice,  arc  to  be  carried  on,  according  to  the  rule*  of  the 
civil  law,   which  in  that  refpe&  are  adopted  over  all  Eu- 
rope.    As  foon  as  the  prifoner  is  committed,  he  k  de- 
barred of  the  fight  of  every  body,  till  he  has  gone  through 
his  feveral  examinations.     One  or  two  Judges  are  ap- 
pointed to  examine  him,  with  a  Clerk  to  take  his  an* 
fwers  in  writing;  and  he  Hands   alone  before  them  in 
fome  private  room  in  the  prifon.     The  witneffes  are  to 
be  examined  apart,  and  he  is  not  admitted  to  fee  them 
till  their  evidence  is  clofed  :  they  are  then  ctnfronttd  to* 
getter  before  all  the  Judges,   to  the  end  that  the  witnef- 
fes may  fee  if  the  prifoner  is  really  the  Man  they  meant 
in  giving  their  refpe&ive  evidences,   and  that  the  pri- 
foner may  objeft  to  fuch  of  them  as  he  fhall  think  pro* 
per.  This  done,  the  depofitions  of  thofe  witneffes  who  art 
adjudged  upon  trial  to  be  exceptionable,  are  fet  afide: 
the  depositions  of  the  others   are  to  be  laid  before  Ac 
Judges,  as  well  as  the  anfwers  of  the  prifoner,  who  has 
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mifiruft,  and  in  which,  his  fpirits  broken  down 
by  folitude,  lhall  receive  no  fupport,  either  froqi 
the  counfels  of  his  friends,  or  the  looks  of  thofe 
who  fhall  offer  up  vows  for  his  deliverance* 
-  .  The  fecurity  of  the  individual,  and  the  con- 
fcioufnefs  of  that  fecurity,  being  then  equally 
eflential  to  the  enjoyment  of  liberty,  and 
nccefiary  for  the  preservation  of  it,  thefe  two 
points  muft  never  be  left  out  of  fight,  in  the 
eftablifliment  of  a  judicial  power ;  and  I  con- 
ceive that  they  neceffarily  lead  to  the  following 
maxims. 

been  previoufly  called  upon  to  confirm  or  deny  them  in 
their  prcfeuce j  and  a  copy  of  the  whole  is  delivered 
to  him,  that  he  may,  with  the  affiftance  of  a  Counfel, 
which  is  now  granted  him,  prepare  for  his  juftiftcation. 
The  judges  are,  as  has  been  faid  before,  to  decide  both, 
upon  the  matter  of  law  and  the  matter  of  fedl,  as  well 
*s  upon  all  incidents  that  may  arife  during  the  courfe 
of  the  proceedings,  fuch  as  admitting  witnefles  to  be 
heard  in  behalf  of  the  prifoner,  &c. 

This  mode  of  criminal  Judicature  may  be  nfeful  as 
to  the  bare  difcovering  of  truth,  a  thing  which  I  do  not 
propofe  to  difcufs  here ;  but,  at  the  fame  time,  a  pri- 
foner is  fo  completely  delivered  up  into  the  hands  of 
the  Judges,  who  even  can  detain  him  almoft  at  plcafuro 
by  multiplying  or  delaying  his  examinations,  that,  when- 
ever his  adopted,  Men  are  almoft  as  much  afraid  of 
being  accufed,  as  of  being  guilty,  an4  efpecially  grow 
^cry  cautious  how  they  interfere  in  public  matters.  We 
Aall  fee  prefently  How  the  Trial  by  Jury,  peculiar  to  the 
Englifh  Nation,  is  admirably  adapted  to  the  nature  of  a 
free  State. 

M  4 
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In  the  firft  place  I  lhall  remind  the  rttftfer 

.  of  what  has  been  laid  down  above,   that  the 

*  judicial  authority  ought  never  to  refide  in  *n 

independent  Body ;  (till  lefs  in  him  who  is  al- 

Teady  the  truftee  of  the  executive  power. 

Secondly,  the  party  accufed  ought  to  be  pro- 
vided with  every  poffible  m*ans  of  defence. 
Above  all  things,  the  whole  proceedings  ought 
to  be  public.  The  Courts,  and  their  different 
forms,  muft  be  fuch  as  to  infpire  ref\>efl,  but 
never  terror ;  and  the  cafes  ought  to  be  fo  ac- 
curately afcertained,  the  limits  fo  clearly  mark- 
edj  as  that  neither  the  executive  power,  nor 
the  Judges,  may  ever  hppe  to  trapfgrefs  them 
with  impunity. 

In  fine,  fince  we  muft  abfolutely  pay  a  dtice 
for  the  advantage  of  living  in  fociety,  not 
pnly  by  relinquishing  fome  ihare  of  our  natural 
liberty  (a  furrender  which,  in  a  wifely  framed 
Government,  a  wile  Man  will  make  without 
reluctance)  but  even  alfo  by  refigning  part  of 
even  our  perfopal  fecurity,  in  a  word,  fince  all 
judicial  power  is  ajievil,  though  a  necefiary  one, 
no  care  fhould  be  omitted  to  reduce  as  far  as 
poflitye  the  dangers  of  it. 

And  as  there  is  however  a  period  at  which 
the  prudence  of  Man  muft  ftop,  at  which  the 
fafety   of  the  individual  muft  be  givea  up, 


.  and  the  law  is  to  refign  him  over  to  the  judg- 
.  tiaent  of  a  few  perfbns,  that  is,  to  fpeak  plainly, 
to  a  decifion  in  fome  fenfe  arbitrary,  it  is 
neceflary  that  this  law  ihould  narrow  as  far  as 
poffible  this  fphere  of  peril,  and  fo  order  mat- 
ters, that  when  the  fubjed:  ihall  happen  to  be 
fqmmoned  to  the  decifion  of  his  fate  by  the  fal- 
lible confcienee  of  a  few  of  his  fellow-creatures, 
he  may  always  find  in  them  advocates,  and 
never  adverfaries. 


CHAR       XIII. 

The  Subjeft  continued. 

AFTER  having  offered  to  the  reader,  in 
the  preceding  Chapter,  fuch  general 
■  confiderations  as  I  thought  neceffary,  in  order 
to  convey  a  jufier  idea  of  the  fpirit  of  the  cri- 
minal Judicature  in  England,  and  of  the  ad- 
vantages peculiar  to  it,  I  now  proceed  to  ex- 
hibit the  particulars, 

,  Wheij  a  perfon  is  charged  with  a  crime,  the 
Magiftrate,  who  is  called  in  England  a  Jujtice 
of  the  Peace,  ifiues  a  warrant  to  apprehend 
him ;  but  this  warrant  can  be  no  more  than  an 
order  for  bringing  the  party  before  him  :  he 
niuft  then  hear  him,  and  take  down  in  writ- 
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ing  his  anfwers,  together  with  the  different 
informations*  If.it  appears  on  this  exami- 
nation, either  that  the  crime  laid  to  the  charge 
of  the  perfon  who  is  brought  before  the  Juftice, ' 
^vas  not  committed,  or  that  there  is  no  juft 
ground  to  fufpeA  him  of  it,  he  muft  be  fet 
absolutely  at  liberty ;  if  the  contrary  refults 
from  the  examination,  the  party  accufed  muft 
give  bail  for  his  appearance  tq  anfwer  to  the 
charge;  unlefs  in  capital  cafes,  for  then  he 
muft,  for  fafer  cuftody,  be  really  committed 
to  prifon,  in  order  to  take  his  trial  at  the  next 
vSeffions. 

But  this  precaution  of  requiring  the  exami- 
nation of  an  accufed  perfon,.  previous,  to  his 
imprifonment,  is  not  the  only  care  which  the 
law  has  taken  in  his  behalf;  it  has  farther 
ordained  that  the  accufation  againft  him 
fhould  be  again  difcufled,  before  he  can  be 
expofed  to  the  clanger  of  a  trial.  At  every 
fcffion  the  Sheriff  appoints  what  is  called  the 
Grand  Jury.  This  Affembly  muft  be  com- 
pofed  of  more  than  twelve  Men,  and  lefs 
than  twenty-four ;  and  is  always  formed  out 
of  the  moft  confiderable  perfons  in  the  County, 
Its  fundion  is  to  examine  the  evidence  that 
has  been  given  in  fupport  of  every  charge : 
if  twelve  of  thofe  perfons  do  not  concur  in 
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the  opinion  that  an  accufation  is  well  grounded, 
the  party  if  immediately  difcharged;  if,  on 
the  contrary,  twelve  of  the  grand  Jury  find 
the  proofs  fufficient,  the  prifoner  is  faid  to  be 
indi&ed,  and  is  detained  in  order  to  go  through 
the  remaining  proceedings. 

On  the  day  appointed  for  his  Trial,  the 
prifoner  is  brought  to  the  bar  of  the  Court, 
where  the  Judge,  after  caufing  the  bill  of  in- 
dfidment  to  be  read  in  his  prefence,  mult  dk 
him  how  he  would  be  tried  :  to  which  the  pri- 
foner anfwers,  by  God  and  my  Country ;  by 
which  he  is  underftood  to  claim  to  be  tried  by  a 
Jury,  and  to  have  all  the  judicial  means  of  de- 
fence to  which  the  law  intitles  him.  The  She- 
riff then  appoints  what  is  called  the  Petty  Jury : 
this  muft  becompofed  of  twelve  Men,  chofen  out 
♦of  the  county  where  the  crime  was  committed, 
and  poflefled  of  a  landed  income  of  ten  pounds 
by  the  year :  their  declaration  finally  decides 
on  the  truth  or  falfliood  of  the  accufation. 

As  the  fate  of  the  prifoner  thus  entirely  de- 
pends on  the  Men  who  compofe  this  Jury, 
Juftice  requires  that  he  fhould  have  a  fliare  in 
the  choice  of  them ;  and  this  he  has  through 
the  extenfive  right  which  the  law  has  granted 
him,  of  challenging,  or  obje&ing  to,  fuch  of 
them  as  he  may  think  exceptionable. 
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Thcfe  challenges  are  of  two  kipds.  The 
firft,  which  is  called  the  challenge  to  the  array , 
has  for  its  objed  to  have  the  whole  pannel  jfet 
afide :  it  is  propofed  by  the  prifoner  when  he 
thinks  that  the  Sheriff  who  formed  the  pannel 
is  not  indifferent  in  the  caufe ;  for  inftance,  if 
he  thinks  he  has  an  intereft  in  the  profecution, 
that  he  is  related  to  the  profecutor,  or  in  gene- 
ral to  the  party  who  pretends  to  be  injured. 

The  fecond  kind  of  challenges  are  called, 
to  the  Polls  (in  capita):  they  are  exception* 
propofed  againft  the  Jurors,  feverally,  and  are 
reduced  to  four  heads  by  Sir  Edward  Coke; 
That  which  he  calls  propter  honoris  refpeRum, 
may  be  propofed  againft  a  Lord  impannelled 
on  a  jury;  or  he  might  challenge  himfelf. 
That  propter  defeSum  takes  place  when  a  Ju- 
ror is  legally  incapable  of  ferving  that  office, 
as,  if  he  was  an  alien ;  if  he  had  not  an  eftate 
Sufficient  to  qualify  'him,  &c.  That  propter 
delictum  has  for  its  obje&  to  fet  afide  any  Ju- 
ror convi£te4  Qf  fuch  cringe  or  mifcfemeanor  as 
tenders  him  infamous,  as  felony,  perjury,  &c. 
That  propter  affeSum  is  propofed  againft  a  Ju- 
ror who  has  an  intereft  in  the  convidion  of 
the  prifoner :  he,  for  inftance,  who  ^bas  an 
aftion  depending  between  him  and  the  pri-j, 
foner ;  he  who  is  of  kin  to  the  profecutor,  or 
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his  counfel,;  attorney,  or  of  the  fame  fociety 
or  corporation  with  him,  &c.  (a). 

In  fine,  in  order  to  .relieve  even  the  imagine 
nation  of  the  prifoner,  the  law  allows  him,  in- 
dependently of  the  feveral  challenges  above 
mentioned,  to  challenge  peremptorily,  that  is 
fo  fay,  without  fliewing  any  caufe,  twenty  Ju- 
rors fucceffively  (b). 

When  at  length  the  Jury  is  formed,  and 
they  have  taken  their  oath,  the  indi&ment  is 
opened,  and  the  profecutor  produces  the 
proofs  of  his  accufation.  But,  unlike  to  the 
rules  of  the  Civil  Law,  the  witnefles  deliver 
their  evidence  in  the  prefence  of  the  prifoner  : 
the  latter  may  put  queftions  to  them  ;  he  may 
alfo  produce  witnefles  in  his  behalf,  and  have 
them  examined  upon  oath.  Laftly,  he  is  al- 
lowed to  have  a  Counfel  to  affift  him,  not 
only  in  the  difcuffion  of  any  point  of  law 
which  may  be  complicated  with  the  fad,  but 
alfo  in  the  inveftigation  of  the  fad  itfelf,  and 

(a)  When  the  prifoner  is  an  alien,  one  half  of  the 
Jurors  muft  alfo  be  aliens ;  a  Jnry  thas  formed  is  called 
a  Jury  de  totdittati  lingu*. 

(b)  When  thefe  feveral  challenges  reduce  too  moch; 
the  number  of  Jurors  on  the  pannel,   which  is   forty- 
dght,  new  ones  are  named  on  a  writ  of  the  Judge,  who 
af6  named  the  T-aks,  from  thofc  word*  of  the  writ,  dtam 
or  o&q  tales. 
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who  points  out  to  htm  the  qucftions  he  ought 
to  aik,  or  even  a&s  them  for  him  (a). 

Such  are  the  precautions  which  the  law  has 
devifed  for  cafes  of  common  profecutions ;  but 
•in  thofe  for  High  Treafon,  and  for  mifprifion  of 
treafon,  that  is  to  fay,  for  a  confpiracy  againft 
the  life  of  the  King,  or  againft  the  State,  and 
for  a  concealment  of  it  (£),  accufations  which 
fuppofe  a  heat  of  party  and  powerful  accufers, 
the  law  has  provided  for  the  accufed  party  far* 
ther  fafe-guards. 

Firft,  no  perfon  can  be  questioned  for  any 
treafon,  except  a  direft  attempt  on  the  life  of 
the  King,  after  three  years  elapfed  fince  the  of- 
fence. 2°.  The  accufed  party  may,  indepen- 
dently of  his  other  legal  grounds  of  challeng- 
ing, peremptorily  challenge  thirty-five  Jurors. 
3°.  He  may  have  two  Counfel  to  affift  him 
through  the  whole  courfe  of  the  proceedings. 
4°.  That  his  witneffes  may  not  be  kept  away, 
the  Judges  muft  grant  him  the  fame  compul- 
five  procefs  to  bring  them  in,  which  they  if- 
fue  to  compel  the  evidences  againft  him. 
j°.  A  copy  of  his  indi&ment  muft  be  delivered 

(a)  This  laft  article  however  ii  not  eftabti&ed  by 
law,  except  in  cafes  of  treafon  ;  it  is  done  only  through 
cuftom  and  the  indulgence  of  the  Judges. 

(b)  The  penalty  of  a  mifpriffion  of  treafon  is,  the 
forfeiture  of  all  goods,  and  imprifonment  for  life. 
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to  him  ten  days  at  leaft  before  the  trial,  m 
prefence  of  two  witneffes,  and  at  the  expence 
of  five  {hillings ;  which  copy  muft  contain  all 
the  fads  laid  to  his  charge,  the  names,  profef- 
fions,  and  abodes,  of  the  Jurors  who  are  to  be 
on  the  pannel,  and  of  all  the  witneffes  who  are 
intended  to  be  produced  againft  him  (a). 

When,  either  in  cafes  of  high  treafon,  or  of 
inferior  crimes,  the  profecutor  and  the  prifoner 
have  clofed  their  evidence,  and  the  witneffes 
have  anfwered  to  the  refpedive  queftions  both 
of  the  Bench,  and  of  the  Jurors,  one  of  the 
Judges  makes  a  fpeech,  in  which  he  fums  up 
the  fa&s  which  have  been  advanced  on  both 
fides.    He  points  out  to  the  Jury  what  more 
precifely  conftitutes  the  hinge  of  the  quefiion 
before  them ;  and  he  gives  them  his  opinion, 
both  with  regard  to  the  evidences  that  have 
been  given,  and  to  the  point  of  law  which  is  to 
.guide  them  \n  their  decifion.    This  done,  the 
Jury  withdraw  into  an  adjoining  room,  where 
they  muft  remain  without  eating  and  drinking, 
and  without  fire,  till  they  have  agreed  unani- 
moufly  among  themfelves,  unlefs  the  Court 
give  a  permiffion  to  the  contrary.  Their  decla- 

(«)  Stat.  7  Will.  III.  e.  3.  and  7  Ann.  c.  21.  The 
latter  was  to  be  in  force  only  after  the  death  of  the  late 
Pretender.  7 
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ration  or  vcrdift  (verediSium)  muft  (unlefi  they 
choofe  to  give  a  fpecial  verdift)  pronounce  ex- 
prefsly,  either  that  the  prifoner  is  guilty,  or  that 
he  is  not  guilty,  of  the  fad:  laid  to  his  charge. 
Laftly,  the  fundamental  maxim  of  this  mode  of 
proceeding,  is,  that  the  Jury  muft  be  unanimous. 
And  as  the  main  object  of  the  inftitution 
of  the  Trial  by  a  Jury,  is  to  guard  accufed 
perfons  againft  all  decifions  whatfoever  by 
Men  invefted  with  any  permanent  official  au- 
thority (a)9  it  is  not  only  a  fettled  principle 
that  the  opinion  which  the  Judge  delivers 
has  no  weight  but  ftch  as  the  Jury  choofe 
to  give  it,  but  their  verdift  muft  befides  com- 
prehend the  whole  matter  in  trial,  and  decide 
as  well  upon  the  faft,  as  upon  the  point  of 
law  that  may  arife  out  of  it :  in  other  words, 
they  muft  pronounce  both  on  the  commiffion 
of  a  certain  faft,  and  on  the  reafon  which  makes 
fuch  fadt  to  be  contrary  to  law  (b). 

(«)  "  Laws,"  as  Jmdut  fays  extremely  well,  "  are 
"  intended,  not  to  truft  to  what  Men  will  do,  bat  to 
"  guard  againft  what  they  may  do." 

(h)  Unlefs  they  choofe  to  give  a  facial  verdift.— - 
"  When  the  Jory,"  fays  Coke,  "  doubt  of  the  law,  and 
"  intend  to  do  that  which  is  joft,  they  find  the  ftecUl 
"  matter,  and  the  entry  \%%  Et  fuptr  Ma  materia  pthutt 
•'  difcrttionem  Jufticiariorum"  Inft.  iv.  p,  41,— Thefe 
words  of  Coke,  we  may  obferve,  confirm  beyond  a 
doubt  the    power  of    the  Jury  to  determine  on  the 
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This  is  even  fo  effential  a  point,  that*a  bill 
of  indiftment  muft  e^prefsly  be  grounded  upon 
thofe  two  objefts.  Thus,  an  indi&ment  for 
treafon  muft  charge,  that  the  alledged  fads  were 
committed  with  a  treafonable  intent  (proditoriej 
An  indidment  for  murder  muft  exprefs,  that 
the  fad  has  been  committed  with  malice  prepenfe, 
or  aforethought.  An  indictment  for  robbery 
mull  charge,  that  the  things  were  taken  with  an 
intention  to  rob,  (ammo  fut andi),  &c.  &c.  (a). 

Juries  are  even  fo  uncontrolable  in  their 
verdid,  fo  apprehenfivc  has  the  Conftitution 
been  left  precautions  to  reftrain  them  in  the 
cxercife  of  their  function,  however  fpecious  in 
the  beginning,  might  in  the  iffue  be  converted 

whole  matter  in  trial :  a  power  which  in  all  conftitu- 
tional  views  is  neceflaiy ;  and  the  more  fo,  fince  a  prf- 
foner  cannot  in  England  challenge  the  Judge,  as  he  can 
vnder  the  Civil  Law,  and  for  the  fame  caafes  as  he  can 
a  witnefs, 

(a)  The  principle  that  a  Jar/  is  to  decide  both  on  the 
fad  -  and  the  criminality  of  it,  is  fo  well  nnderftood, 
that  if  a  verdift  were  fo  framed  as  only  to  have  for  its 
objeft  the  bare  exigence  of  the  fa&  laid  to  the  charge  of 
the  prifoner,  no  panifhment  could  be  awarded  by  the 
Judge  in  confequen.ce  of  it.  Thus,  in  the  profecntion 
of  Woodfall,  for  printing  Junius's  letter  to  the  King, 
the  Jnry  brought  in  the  following  vcrdi£t,  guilty  of  printing 
and  fuhlijbing,  only;  the  confluence  of  which  was  the 
4ffc^arge  of  the  jprifoner. 
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te  th*  very  deftru&ion  of  the  ends  of  that 
inftitution,  that  it  is  a  repeated  principle  that 
a  Juror,  in  delivering  his  opinion,  is  to  have 
no  other  rule  but  his  opinion  itfelf,— that  is  to 
fay,  no  other  rule  than  the  belief  which  refults 
to  his  mind  from  the  fa&s  alledged  on  both 
fides,  from  their  probability,  from  the  credi- 
bility of  the  witnefles,  and  even  from  all  fuch 
circumftances  as  he  may  have  a  private  know- 
ledge of.  Lord  Chief  Juftice  Hale  expreffes 
himfelf  on  this  fubjedt,  in  the  following  terms, 
in  his  Hiftory  of  the  Common  Law  of  England, 
chap.  12.  §  ii. 

"  In  this  recefs  of  the  Jury,  they  are  to 
"  confider  their  evidence,  to  weigh  the  credi- 
u  bility  of  the  witnefles,  and  the  force  and 
"  efficacy  of  their  teftimonies ;  wherein  (as  I 
€€  before  laid)  they  are  not  precifely  bound  to 
"  the  rules  of  the  Civil  Law,  viz.  to  have 
#c  two  witnefles  to  prove  every  fa£t,  unlefs  it 
u  be  in  cafes  of  treafon,  nor  to  rejeft  one 
€€  witnefs  becaufc  he  is  Angle,  or  always  to. 
u  believe  two  witnefles,  if  the  probability 
"  of  the  fad;  does  upon  other  circumftances' 
«  reafonably  encounter  them ;  for  the  Trial 
u  is  not  here  fimply  by  witnefles,  but  b} 
"  Jury:  nay,  it  may  fo  fall  out,  that  a  Jury 
u  upon   their  own  knowledge  may  know  a 
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f « thing  to  be  falfe  that  a  witnefs  fwore  to  be 
u  true,  or  may  know  a  witnefs  to  be  incompe- 
"  tent  or  incredible,  though  nothing  be  objeft- 
"  ed  againft  him — and  may  give  their  verdidt 
"  accordingly  (a)." 

If  the  verdifl;  pronounces  not  guilty,  the 
prifoner  is  fet  at  liberty,  and  cannot,  on  any 
pretence,  be  tried  again  for  the  fame  offence. 
If  the  verdidfc  declares  him  guilty,  then,  and  not 
till  then,  the  Judge  enters  upon  his  function 
as  a  Judge,  and  pronounces  the  punifhment 
which  the  law  appoints  (b).  But,  even  in  this 
cafe,  he  is  not  to  judge  according  to  his  own 

(a)  The  fame  principles  and  forms  are  obferved  in  civil 
matters*  only  peremptory  challenges  are  not  allowed. 

(b)  When  the  party  accufed  is  one  of  the  Lords  tern* 
poral,  he  likewife  enjoys  the  univerfai  privilege  of  being 
Judged  by  his  Peers ;  though  the  Trial  then  differs  in 
feveral  refpe£ts.x  In  the  firft  place,  as  to  the  number  of 
the  Jwors :  all  the  Peers  are  to  perform  the  function  of 
fuch,  and  they  mail  be  fummoned  at  lead  twenty  days 
beforehand.  II.  When  the  Trial  takes  place  during  the 
feffios,  it  is  find  to  be  in  the  High  Court  of  Parliamhtt  $ 
and  the  Peers  officiate  at  once  as  Jurors  and  Judges : 
when  the  Parliament  is  not  fitting,  the  Trial  is  faid  to 
be  in  the  Coast  of  the  High  Stewari  of  England*,  an 
office  which1  it  not  nfually  in  being,  but  is  revived  on 
Aoie  occafioa*;  and  the  High  Steward  performs  the 
•fice  of  Judge.  III.  In  cither  of  thefc  cafes,  unanimity 
is  not  required  \  and  the  majority,  which  muft  conM  of 
twelve  perfens  as  leaft,  is  to  decide, 

N  % 
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difcretioi}  only;  he  muft  ftri&ly  adhere  to  the 
letter  of  the  law ;  no  conftru&ive  extenfion  can 
be  admitted ;  and  however  criminal  a  fadt  might 
in  itfelf  be,  it  would  pafs  unpunifhed  if  it  were 
found  not  to  be  pofitively  comprehended  in 
fome  one  of  the  cafes  provided  for  by  the  law. 
The  evil  that  may  arife  frorp  the  impunity  of 
a  crime,  that  is,  an  evil  which  a  new  law  may 
ittftantly  Hop,  has  not  by  the  Englilh  laws  been 
confidered  as  of  magnitude  fufficient  to  be  put 
in  comparifon  with  the  danger  of  breaking 
through  a  barrier  on  which  fo  mightily  depends 
the  fafety  of  the  individual  (a). 

To  all  thefe  precautions  taken  by  the  law 
for  the  fafety  of  the  Subject,  one  circumftance 
muft  be  added,  which  indeed  would  alone  juf- 
tify  the  partiality  of  the  Englilh  Lawyers  to 
their  laws  in  preference  to  the  Civil  Law, — I 
mean  the  abfolute  reje&ion  they  have  made  of 

(*)  I  mall  give  here  an  inftance  of  the  fcruple  with 
which  the  Englilh  Judges  proceed  upon  occafions  of  this 
kind.  Sir  Henry  Ferrers  having  been  arretted  by  vm^ 
tue  of  a  warrant,  in  which  he  was  termed  a  Knight* 
though  he  was  a  "Baronet,  Nightingale  his  fervant  took 
his  part,  and  killed  the  Officer  ;  but  it  was  decided,  that 
as  the  Warrant  "  was  an  ill  Warrant,  the  killing  an  Officer 
"  ia  executing  that  Warrant,  cannot  be  murder,  becaufc 
"  no  good  Warrant:  wherefore  he  was  found  not  guilty 
"  of  the  murder  and  manflaughtcr,"— See  Croke's  Rep. 
f.lll.  p.*37i» 
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torture  (a).  Without  repeating  here  what  has 
been  faid  on  this  fubjedfc  by  the  admirable  Au- 
thor of  the  Treatife  on  Crimes  and  Punijhments, 
I  fhall  only  obferve,  that  the  torture,  in  itfelf 
fo  horrible  an  expedient,  would,  more  efpe- 
cially  in  a  free  State,  be  attended  with  the  moft 
fatal  confequences.  It  was  abfolutely  neceflary 
to  preclude,  by  rejecting  it,  all  attempts  to  make 
the  purfuit  of  guilt  an  inftrument  of  vengeance 
againft  the  innocent.  Even  the  con vided  crimi- 
nal muft  be  fpared,  and  a  pra&ice  at  all  rates 
exploded,  which  might  fo  eafily  be  made  an  in- 
ftrument of  endlefs  vexation  and  perfecution  (£). 

.  (a)  Coke  fays  (Inft.  III.  p.  35.)  that  when  Joha  Hol- 
land, Duke  of  Exeter,  and  William  de  la  Poole,  Duke 
of  Suffolk,  renewed,  under/  Henry  VI.  the  attempts 
made  to  introduce  the  Civil  Law,  they  exhibited  the  tor* 
tore  as  a  beginning  thereof.  The  inftrument  was  called 
the  Duke  of  Exeter's  daughter. 

(&).  Judge  Fofter  relates,  from  Whitlock,  that  the 
Bifhop  of  London  having  faid  to  Felton,  who  had  af« 
faffinated  the  Duke  of  Buckingham,  "  If  yon  will  not 
"  coafefs,  you  muft  go  to  tht  Rmck  ;"  the  Man  replied,  •<  If 
"it  muft  be  fo,  I  know  npt  who  I  may  accufe  in  the 
"  extremity  of  the  torture ;  Bifhop  Laud  peshaps,  or  any 
"  Lord  at  this  Board." 

"  Sound-  fenfe,  (adds.  Fofter)  in  the  mouth  of  an 
"  Enthufiaft  and  a  Ruffian  !" 

L^vd  having  propofed  the  Rack,  the  matter  was 
ihortly  debated  at  the  Board,  an£  it  ended  in  a  refer* 
ence  to  the  Judges,  who  unanirooufly  refolved  that  the 
Rack  could  not  be  legally  ufed. 
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For  the  farther  prevention  of  abufes,  it  is 
an  invariable  ufage,  that  the  Trial  be  public. 
The  prifoner  neither  makes  his  appearance, 
nor  pleads,  but  in  places  where  every  body 
may  have  free  entrance;  and  the  witoeffea 
when  they  give  their  evidence,  the  Judge 
when  he  delivers  his  opinion,  the  Jury  when 
they  give  their,  verdidt,  are  all  under  the  pub- 
lic eye.  Laftly ,  the  Judge  cannot  change  either 
the  place  or  the  kind  of  puniflunent  ordered 
by  the  law ;  and  a  Sheriff  who  Jhould  take 
away  the  life  of  a  Man  in  a  manner  different 
from  that  which  the  law  prefcribeg,  would  be 
profecuted  as  guilty  of  murder  (a). 

In  a  word,  the  Conftitution  of  England  be- 
ing a  free  Conftitution,  demanded  from  that 
circumftance  alone  (as  I  flhould  already  have 
but  too  often  repeated,  if  fo  fundamental  a 
truth  could  be  too  often  urged)  extraordinary 
precautions  to  guard  againft  the  dangers  which 
unavoidably  attend  the  Power  of  infli&ing 
puriiftiments ;  and  it  is  particularly  when  con* 
fidered  in  this  light,  that  the  Trial  by  Jury 
proves  an  admirable  inftitutiom 

(#)  And  if  any  other  perfon  but  the  Sheriff,  even  the 
Judge  himfelf,  were  to  caufe  death  to  be  inlliaed  upon 
a  Man,  though,  convi&ed,  it  would  be  deemed  homi- 
fide-    See  Blackftone,  book  iv.  ch.  14. 
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By  means. of  it,  the  Judicial  Authority  is  not 
only  placed  out  of  the  hands  of  the  Man  who 
is  veiled  with  the  Executive  Authority— it  is  * 
even  out  of  the  hands  of  the  Judge  himfelf. 
Not  only,  the  perfon  who  is  trufted  with  the 
public  power  cannot  exert  it,  till  he  has  as  it 
were  received  the  permiffion  to  that  purpofe,  of 
thofe  who  are  fet  apart  to  adminifter  the  laws ; 
but  thefe  latter  are  alfo  reftrained  in  a  manner 
exa&ly  alike,  and  cannot  make  the  law  fpeak, 
but  when,  in  their  turn,  they  have  likewife  re- 
ceived permiffion. 

And  thofe  perfons  to  whom' the  law  has  thus 
cxclufively  delegated  the  prerogative  of  de- 
ciding that  a  puniflimenr  is  to  be  inflifted,— 
thofe  Men  without  whofe  declaration  the  Exe- 
cutive and  the  Judicial  Powers  are  both  thus 
bound  down  to  inaftion,  do  not  form  among 
themfelves  a  permanent  Body,  who  may  have 
had  time  to  ftudy  how  their  power  can  ferve 
to  promote  their  private  views  or  intereft :  they 
are  Men  felefied  at  once  from  among  the 
people,  who  perhaps  nevej  were  before  called  to 
the  exerqife  of  fuch  a  fun&ion,  nor  fore  fee  that 
they  ever  Until  be  called  to  it  again.  : 

As  the  extenfive  right  of  challenging,  effec- 
tually baffles,  on  the  one  hand,  the  fecret  prac* 

N  4 
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tices  of  fuch  as,  in  the  face  of  fo  many  difcou* 
ragements,  might  ftill  endeavour  to  make  the 
Judicial  Power  fubfervient  to  their  own  views, 
and  on  the  other  excludes  ail  perfonal  refent- 
ments,  the  fole  affedtion  which  remains  to  in- 
fluence the  integrity  of  thofe  who  alone  are  in- 
titled  to  put  the  public  power  into  aftion,  dur- 
ing the  fliort  period  of  their  authority,  is,  that 
their  own  fate  as  fubjedts,  is  effentially  con- 
nected with  that  of  the  Man  whofe  doom  they 
are  going  to  decide. 

In  fine,  fuch  is  the  happy  nature  of  this  in- 
ftitution,  that  the  Judicial  Power,  a  power  fo 
formidable  in  itfelf,  which  is  to  difpofe  without 
finding  any  refiftance,  of  the  property,  honour, 
and  life  of  individuals,  and  which,  whatever 
precautions  may  be  taken  to  reftrain  it,  muft 
in  a  great  degree  remain  arbitrary,  may  be  faid 
in  England,  to  exift, — to  accomplifh  every 
intended  end,— and  to  be  in  the  hands  of  no- 
body (a).    \ 

In  all  rhefe  obfervations  on  the  advantages 

(a)  The  confequence  of  this  Inftitution  is,  that  no 
Man  in  England  ever  meets  the  Man  of  whom  he  may 
fay,  "  That  Man  has  a  power  to  decide  on  my  death 
"  or  life."  -  If  we  could  for  a  moment  forget  the  ad- 
vantages of  that  Inftitution,  we  ought  at  leaf*  to  admire 
the  ingenuity  of  it. 
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of  the  Englilh  criminal  laws,  I  have  only 
confidered  it  as  connected  with  the  Confti- 
tution,  which  is  a  free  one ;  and  it  is  in  this 
view  alone  that  I  have  compared  it  with  the 
Jurifprudence  received  in  other  States,  Yet, 
abftradredly  from  the  weighty  conftitutional 
*  considerations  which  I  have  fuggefted,  I  think 
there  are  ftill  other  interefting  grounds  of 
preeminence  on  the  fide  of  the  laws  of  Eng- 
land. 

In  the  firft  place,  they  do  not  permit  that  a 
Man  fhould  be  made  to  run  the  rifque  of  a  trial, 
but  upon  the  declaration  of  twelve  perfons  at 
leaft  {the  Grand  Jury.)  Whether  he  be  in  pri- 
fon,  or  on  his  Trial,  they  never  for  an  inftant 
refufe  free  accefs  to  thofe  who  have  either  ad- 
vice, or  comfort,  to  give  him  :  they  even  allow 
him  to  fumrrion  all  who  may  have  any  thing 
to  fay  in  his  favour.  And  laftly,  what  is  of 
very  great  importance,  the  witneffes  againft 
him  muft  deliver  their  teftimony  in  his  pre- 
fence  ;  he  may  crofs  examine  them,  and,  by 
one  unexpected  qiieftion,  confound  a  whole 
fyffcem  of  calumny  :  indulgences  thefe,  all  de- 
nied by  the  laws  of  other  Countries. 

Hence,  though  an  accufed  perfon  may  be 
expofed  to  have  his  fate  decided  by  perfons 
{the  Petty  Jury)  who  poffefs  not,  perhaps,  all 
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jhat  fagacity  which  in  fome  delicate  cafes  it  is 
particularly  advantageous  to  meet  with  in  a 
Judge,  yet  this  inconvenience  is  amply  com-  • 
penfattd  by  the  extenfive  means  of  defence 
with  which  the  law,  as  we  have  feen,  has  pro- 
yided  him.  If  a  Juryman  does  not  poffefs  that 
expertnefs  which  is  the  refult  of  long  practice, 
yet  neither  does  he  briog  to  judgement  that 
hardnefs  of  heart  which  is,  mojre  or  lefs  alfo, 
the  confequence  of  it :  and  bearing  about  him 
the  principles,  let  me  fay,  the  unimpaired  in- 
ftin&  of  humanity,  he  trembles  while  he  exer- 
cifes  the  awful  office  to  which  he  finds  him* 
felf  called,  and  in  doubtful  cafes  always  de- 
cides for  mercy. 

.  It  is  to  be  farther  obferved,  that  in  the 
yfual  courfe  of  things,  Juries  pay  great 
regard  to  the  opinions  delivered  by  the  Judges : 
that  in  thofe  cafes  where  they  are  clear  as  to 
the  fad:,  yet  find  themfelves  perplexed  with 
regard  to  the  degree  of  guilt  conne&ed  with 
it,  they  leave  it,  as  has  been  faid  before,  to  be 
afcertained  by  the  difcretion  of  the  Judge, 
by  returning  what  is  called  a  Special  Ver&8 : 
that,  whenever  circumftances  feem  to  alleviate 
the  guilt  of  a  perfon,  againft  whom  neverthdefs 
the  proof  has  been  pofitive,  they  temper  their 
verdidfc  by  recommending  him  to  the  mercy 
of  the  King;  which  feldom  fails  to  product 
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at  lead  a  mitigation  of  the  punifhment: 
that,  though  a  Man,  once  acquitted,  can  ne- 
ver under  any  pretence  whatfoever  be  again 
brought  into  peril  for  the  fame  offence,  yet  a 
new  Trial  would  be  granted,  if  he  had  been 
found  guilty  upon  proofs  ftrongly  fufpe&ed  of 
being  falfe  (Blackft.  b.  iv.  c.27.)  Laftly, 
what  diftinguifhes  the  laws  of  England  from 
thofe  of  other  Countries  in  a  very  honourable 
manner,  is,  that  as  the  torture  is  unknown  to 
them,  fo  neither  do  they  know  any  more  grie- 
tous  ptiniihment  than  the  fimple  deprivation 
of  life. 

AU  theft  circumftances  have  combined  to 
introduce  fuch  a  mildnefs  into  tfie  exercife  of 
Criminal  Juftice,  that  the  trial  by  Jury  is  -that 
point  of  their  liberty  to  which  the  people  of 
England  are  mt>&  thoroughly  and  univerfally 
wedded ;  and  the  only  complaint  I  have  ever 
heard  uttered  againft  it,  has  been  by  Men 
who,  more  fenfibls  of  the  neceflity  of  public 
order  than  alivfe  to  the  feelings  of  humanity, 
think  that  too  many  offenders  efcape  with  im* 
punity. 
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CHAP.    XIV. 


The  SubjeB  concluded. — Laws  relative  to  Imprifon- 
ment. 


BUT  what  completes  that  fenfe  of  indepen- 
dence which  the  laws  of  England  pro- 
aire  to  every  individual  (a  fenfe  which  is  the 
nobleft  advantage  attending  liberty)  is  the 
greatnefs  of  their  precautions  upon  the  delicate 
point  of  Imprifonment. 

In  the  firft  place,  by  allowing  in  moft 
cafes,  of  enlargement  upon  bail,  and  by  pre- 
fcribing,  on  that  article,  exprefs  rules  for  the 
Judges  to  follow,  they  have  removed  all  pre- 
texts which  circumftances  might  afford  of  de- 
priving a  man  of  his  liberty. 
#  But  it  is  againft  the  Executive  Power  that 
the  Legiflature  has,  above  all,  directed  its  ef- 
forts :  nor  has  it  been  but  by  flow  degrees 
that  it  has  been  enabled  to  wreft  frem  it  a 
branch  of  power  which  enabled  it  to  deprive 
the  people  of  their  Leaders,  as  well  as  to 
intimidate  thofe   who  might  be  tempted  to 
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affume  the  fun&ion ;  and  which,  having  thus 
all  the  efficacy  of  more  odious  means  without 
the  dangers  of  them,  was  perhaps  **he  mod 
formidable  weapon  with  which  it  might  attack 
public  liberty. 

The  methods  originally  pointed  out  by  the 
laws  of  England  for  the  enlargement  of  a  per- 
fon  unjuftly  imprifoned,  were  the  writs  of  main- 
prize,  de  odio  6?  atidy  and  de  hominc  replegiando* 
Thofe  writs,  which  could  not  be  denied,  werfe 
an  order  to  the  Sheriff  of  the  County  in  which 
a  perfon  was  confined,  to  inquire  into  the 
caufes  of  his  confinement ;  and,  according  to 
the  circumftances  of  his  cafe,  either  to  dis- 
charge him  completely,  or  upon  bail. 

But  the  moft  ufeful  method,  and  which 
even,  by  being  moft  general  and  certain,  has 
tacitly  aboliflied  all  the  others,  is  the  writ  of 
Habeas  Carpus,  fo  called  becaufe  it  begins  with 
the  words  Habeas  corpus  ad  fubjiciendum.  This, 
writ,  being  a  writ  of  high  prerogative,  muft 
iffue  from  the  Court  of  King's  Bench  :  its 
effeds  extend  equally  to  every  County; 
and  the  King  by  it  requires,  or  is  under- 
stood to  require,  the  perfon  who  holds  one  of 
his  fubjedts  in  cuftody,  to  carry  him  before 
the  Judge,  with  the  date  of  thewconfinementf 
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and  the  caufe  of  it,  in  order  to  dififharge  him, 
or  continue  to  detain  him,  according  as  the 
Judge  fhall  decree. 

But  this  writ,  which  might  be  a  refource  in 
cafes  of  violent  imprifonment  effe&ed  by  in- 
dividuals, or  granted  at  their  requeft,  was  but; 
a  feeble  one,  or  rather  was  no  refource  at  all, 
againft  the  prerogative  of  the  Prince,  efpecially 
under  the  reigns  of  the  Tudors,  and  in  the  be* 
ginning  of  that  of  the  Stuarts.  And  even  in 
the  firft  years  of  Charles  the  Firft,  the  Judges 
of  the  King's  Bench,  who  in  confequence  of 
the  fpirit  of  the  times,  and  of  their  holding 
their  places  durante  bene  placifo,  were  conftantly 
devoted  to  the  Court,  declared,  "  that  they 
u  could  not,  upon  a.  habeas  corpus,  either  bail 
u  or  deliver  a  prifoner,  though  committed 
u  without  any  caufe  affigned,  in  cafe  he  was 
"  committed*  by  the  fpecial  command  of  the 
i€  King,  or  by  the  Lords  of  the  Privy  Coun* 
«cxl." 

Thofe  principles  and  the  mode  of  proce- 
dure which  refulted  from  them,  drew  the 
attention  of  Parliament;  and  in  the  Aft 
called  the  Petition  of  Right,  paffed  in  the 
third  year  of  the  reign  of  Charles  the  Firft, 
it  was  ena&ed,  that  no  perfon  Ihould  be  kept 
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in  cuftody,  in  confequence  of  fuch  impriion- 
ments. 

But  the  Judges  knew  how  to  evade  the  in* 
tentkm  of  this  AA:  they  indeed  did  apt 
refufe  to  difcharge  a  Man  imprifoned  without 
a  caufe ;  but  they  ufed  fo  much  delay  in  the 
examination  of  the  caufes,  that  they  obtained 
the  full  effqtt  of  an  open  denial  of  Juftice. 

The  Legiflature  again  interpofed,  and  in  the 
Aft  paffcd  in  the  fifteenth  year  of  the  reign 
of  Charles  the  Firft,  the  fame  in  which  the  Star- 
Chamber  was  fuppreffed,  it  was  enacted  that 
€€  if  any  perforv  be  committed  by  the  King 
u  himfelf  in  perfon,  or  by  his  Privy  Cou&cii, 
u  or  by  any  of  the  Members  thereof,  he  Audi 
"  have  granted  unto  him,  without  any  delay 
"upon. any  pretence  whatsoever,  a  writ  of 
"Habeas  Corpus;  and  that  tKe  Judge  fhatt 
u  thereupon,  within  three  Court  days  after  the 
t€  return  is  made,  examine  and'determine  the 
u  legality  of  fuch  imprifonment." 

This  A&  feemed  to  preclude  every  poffi* 
bility  of  future  evafion :  yet  it  was  evaded 
ftill ;  and,  by  the  connivance  of  the  Judges, 
the  perfon  who  detained  the  .prifoner.  could 
without  danger,  wait  for  a  fecond,  and  a.  third 
writ,  called  an  Alias  and  a  Plurie*,  before  h? 
produced  him.  7 
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All  ttiefe  different  artifices  gave  at  length 
birth  to  the  famous  Ad  of  Habeas  Corpus, 
patted  in  the  thirtieth  year  of  the  reign  of 
Charles  the  Second,  which  is  considered  in 
England  as  a  fecond  Great  Charter,  and  has 
finally  fuppreffed  all  the  refources  of  oppref- 
fion  (a). 

The  principle  articles  of  this  Aft  are,  to 
fix  the  different  terms  allowed  for  bringing 
a  prifoner :  thofe  terms  are  proportioned  to 
the  diftance ;  and  none  can  in  any  cafe  exceed 
twenty  days. 

2.  That  the  Office*  and  Keeper  neglefting 
to  make  due  returns,  or  not  delivering  to  the 
prifoner,  or  his  agent,  within  fix  hours  after 
demand,  a  copy  of  the  warrant  of  commit- 
ment, or  Ihifting  the  cuftody  of  the  prifoner 
from  one  to  another,  without  fufficient  reafon 
or  authority'  (fpecified  in  the  aft),  fliall  for 
the  firft  offence  forfeit  one  hundred  pounds, 
and  for  the  fecond  two  hundred,  to  the 
party  grieved,  and  be  difabled  to  hold  his 
office. 


(*)  The  real  title  of  this  Aft  is,  An  AS  fir  Utt$r 
fiatring  tht  Smijeff,  mi  fir  ptventitn  of  imfrifonrntnt 
htpni  tb$  *Staj. 
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3.  No  perfon,  once  delivered  by  Habeas 
Corpus j  fliall  be  recommitted  for  the  fame  of- 
fence, on  penalty  of  five  hundred  pounds. 

4.  Every  perfon  committed  for  treafon  or 
felony,  fliall,  if  he  require  it  in  the  firft  week 
of  the  next  term,  or*  the  firft  day  of  the 
next  feffion,  be  indicted  in  that  term  or 
feffion,  or  elfe  admitted  to  bail,  unlefs  the 
King's  witneffes  cannot  be  produced  at  that 
time:  and  if  not  indided  and  tried  ia  the 
fecond  term  or  feffion,  he  Ihall  be  difcharged 
of  his  imprifonment  for  fuch  imputed  of- 
fence. 

5.  Any  of  the  twelve  Judges,  or  the  Lord 
Chancellor,  who  fliall  deny  a  writ  of  Habeas 
Corpus j  on  fight  of  the  warrant,  or  op  oath 
that  the  fame  is  refufed,  fliall  forfeit  feverally 
to  the  party  grieved  five  hundred  pounds. 

6.  No  inhabitant  of  England  (except  per- 
fons  contra&ing,  or  convi&s  praying  to  be 
tranfported)  lhall  be  fent  prifoner  to  Scot- 
land, Ireland,  Jerfey,  Guernfey,  or  any  place 
beyond  the  Seas,  within  or  without  the  King's 
dominions,— on  pain,  that  the  party  commit- 
ting, his  advifers,  aiders,  and  aififtants,  fliall 
forfeit  to  the  party  grieved  a  fum  not  lefi 
than  five  hundred  pounds,  to  be  recovered 
with  treble  cofts, — lhall  be  difabled  to  bear  any 
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office  of  truft  or  profit,^-fliaU  incur  the. penal- 
ties of  a  framunirt  (i),  and  be  incapable  of 
the  King**  pardon* 

fa)  The  Statutes  of  p-*Mtmt>s,  thus  called  Jrom  the 
writ  for  their  execution,  which  begins  with  the  word* 
'  framnire  (for  fr*m**r$  /bow,  were  originally  defigoq) 
to  oppofe  the  ufurpations  of  the  Popes.  The  firft  was 
paQed  under  the  reign  of  Edward  the  Firti,  and  ha* 
been  followed  by  feveral  othert,  which  even  before*  the 
Reformation,  eftabliJhed  fiich  eft  deal  prorifjow  as  to  draw 
upon  one  of  them  the  epithet  of  Mt^qiiU  Stew**. 
The  offences  againft  which  tbofe  Statutes  were  framed, 
were  likewife  diftinguifbed  by  the  appellation  pf 
framiimre  ;  and  under  that  word  were  included  in  ge- 
neral all  attempts  to  promote  the  Pope's  authority  at  the 
expenoe  of  the  King's.  The  pveiflimetix  deeited  far  ftich 
cafes,  was  elfo  called  a  frammtn :  it  has  fince  been  ex- 
tended again  to  feveral  other  kinds  of  offence,  and  amounts 
to  "  the  imprifonment  for  life,  and  forfeiture  of  all  goods 
"  and  rents  of  lands  during  life."  See  Btackftone's  Com. 
book  iv.  ch.  %9 


OF    ENGLAND.         195 


BOOK       11 


CHAP.    I. 

s 

Sme  JdV4ntages  peculiar  to  the  Englifb  Con* 
fiitution*  1.  the  Unity  of  the  Executrvi 
Pvivjer. 

WE  Kaye  feen  in  former  Chapters,  the 
refources  allotted  to  the  different  parts 
of -the  Englifli  Government  for  balancing  each 
other,  and  how  their  reciprocal  aftions  and  re- 
aftions  produce  the  freedom  of  the  Confti- 
tution,  which  is  no  more  than  an  equilibrium 
between  the  ruling  Powers  of  the  State.  I  now 
j>ropofe  to  ihew  thai  jjie  particular  nature 
and  functions  ef  thefe  fame  condiment  parts 
c£  the  Goyernfl»ent>:  .w£ich  give  it  fo  different 
*n  appearance  from  jHjit  pf  other  free  States, 
are  moreover  attended  with  peculiar  and  very 
gteat  advantages,  whicli  have  not  hitherto 
been  fufficiently  obferved. 

O  2 
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The  firft  peculiarity  of  the  Englifli  Go- 
vernment, as  a  free  Government,  is  its  hav- 
ing a  King, — its  having  thrown  into  one 
place  the  whole  mafs,  if  I  may  ufe  the  ex- 
preffion,  of  the  Executive  Power,  and  hav- 
ing invariably  and  for  ever  fixed  it  there. 
By  this  very  circumftance  alfo  has  the  depo* 
Jitum  of  it  been*  rendered  facred  and  inexpug- 
nable; —  by  making  one  great,  very  great 
Man,  in  the  State,  has  an  effectual  check 
been  put  to  the  pretentions  pf  thofe  'who 
otherwife  would  ftrive  to  become  fuch,  and 
diforders  have  been  prevented,  which,  in*  all 
Republics,  ever  brought  on  the  ruin  of  libejty, 
and  before  it  was  loft,  obftru&ed  the  enjoyment 
of  it. 

If  we  call  our  eyes  on  all  the  States  that 
ever  were  free,  we  fliall  fee  that  the  People 
ever  turning  their  jealoufy,  as  it  was  natural, 
againft  the  Executive  Power,  but  never  think- 
ing of  the  means  of  limiting  it  that  has  fo 
happily  taken  place  in.  England  (a),  never  em- 
plpyed  any  other  expedient  befides  the  ob- 
vious one,  of  trufting  that  Power  to  Magi- 
ftrates  whom  they  appointed  annually ;  which 

(«)  Tie  rendering  that  power  dependent  on  die 
People  for  its  fiipplies.— Sec  on  this  fubjeft  Chapter  vi* 
Book  I. 
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was  in  great  meafure  the  fame  as  keeping 
the  management  of  it  to  themfelves.  Whence 
|t  refulted  that  the  People,  who,  whatever 
may  be  the  frame  of  the  Government-,  al- 
'ways  poflefs,  after  all,  the  reality  of  power, 
thus  uniting  in  themfelves  with  this  reality 
of  power  the  actual  exercife  of  it,  in  form  as 
well  as  in  fadfc,  conftituted  the  whole  State. 
In  order  therefore  legally  to  difturb  the 
whole  State,  nothing  more  was  requifite  than 
to  put  in  motion  a  certain  number  of  indivi- 
duals. 

In  a  State  which  is  fmall  and  poor,  an  ar- 
rangement of  this  kind  is  not  attended  with 
any  great  inconveniences,  as  every  individual 
is  taken  up  with  the  care  of  providing  for  his 
fubfiftence,  as  great  objects  of  ambition  are 
"wanting,  and  as  evils  cannot,  in  fuch  a  State, 
ever  become  much  complicated.  In  a  State 
that  drives  for  aggrandifement,  the  difficulties 
and  danger  attending  the  purfuit  of  fuch  a 
plan,  infpire  a  general  fpirit  of  caution,  and 
every  individual  makes  a  fober  ufe  of  his  rights 
as  a  Citizen. 

But  when,  at  length,  thofe  exterior  motives 
come  to  ceafe,  and  the  paffions,  and  even  the 
virtues,  which  they  excited,  thu*  betome 
reduced  to  a  date  of  ina&ion,    the  People 

o3 
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turn  their  eyes  back  towards  the  interior  of 
the  Republic,  and  every  individual,  in  reek- 
ing then  to  concern  himfelf  ifl  sill'  affairs, 
feeks  for  new  obje&s  that  may  ttftott  him 
to  that  ftate  of  exertion  which,  habit,  he  find*, 
has  rendered  neceflary  to  him,  and  to  exercife 
a  lhare  of  power  which,  fmall  as  it  is,  yet  flat- 
ters his  vanity. 

As  the  preceding  events  muft  needs  have 
given  an  influence  to  a  ttrtain  number  of 
Citizens,  they  avail  themfelves  of  the  general 
difpofition  of  the  people,  to  promote  their  pri- 
vate views :  the  legiflative  power  is  thence- 
forth continually  in  motion;  and  as  it  is  badly  in- 
formed and  falfely  diredted,  almoft  every  exer- 
tion of  it  is  attended  with  forae  injury  either 
to  the  Laws,  or  the  State. 

This  is  not  all ;  as  thofe  who  compofe  the 
general  Affemblies  cannot,  in  confequence  of 
their  numbers,  entertain  any  hopes  of  gratify- 
ing their  own  private  ambition,  or  in  general 
their  own  private  paffions,  they  at  leaft  feek  to 
gratify  their  political  caprices,  and  they  accu- 
mulate the  honours  and  dignities  of  the  State 
on  fome  favourite  whom  the  public  voice  hap- 
pens to  raife  at  that  time. 

But,  as  in  fuch  a  State  there  can  be,  frojn 

the  irregularity  of  the  determinations  of  the 

* 
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People,  do  fash  thing  **  a  fettled  courfe  of 
meafures*  it  happens  (hat  Men  never  can  ex- 
actly tcli  the  prefeat  ftate  of  public,  affairs. 
4  The  power  thus  gives  tfway  is  already  grown 
Yery  great,  before  thofe  by  whom  it  was  given 
fo  much  as  fufpeft  it;  and  he  himfelf  who  en- 
joy* that  power,  does  not  know  its  full  extent : 
but  then,  on  the  firft  opportunity  that  offers, 
ke  fuddenly  pietces  through  the  cloud  which 
hid  the  ftrmmit  from  him,  and  at  once  feats 
himfelf  -upon  it.  The  People,  on  the  othet* 
hand,  no  foonef  feefpver  fight  of  Mm,  than 
they  fe*  their  Favourite  how  bec6fri£,  their 
Mafter,  &nd  diftover  tnd  evil,  only  to  find  that 
It  is  p^ft  remedy.  .    . 

'As  thi^  power,  thus  furreptitiotrfly  acquired, 
is  deftitute  of  the  Juppbrt  both  of  the  law 
an4  of  the  ancient,  courfe  of  ttings,  and  is 
even  but  indifferently  refpe&ed  by  thofe  who 
have  fubjedqd  thsmfelves  to  it,  it  cannot  be 
maintained  but  byabufing  it.  ,  The- People  at 
Jlength  fuceecd  in  forming  fomewhere  a  centre 
of  union ;  they  agree  in '  the  choice  of  a 
Leader ;  this  Leader  in  his  turn  rifes ;  in  his 
turja  alio  he  betrays  his  engagements ;  power 
produces  its  wonted  effe<Sts ;  and  the  Prote&or 
becomes  a  Tyrdnt. 

O4 
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This  is  not  all ;  the  fame  caufes  which  have 
given  a  Matter  to  the  State,  give  it  two,  give 
it  three.  All  thofe  rival  powers  endeavour  to 
fwallow  up  each  other ;  thq  State  becomes  a 
fcene  of  endlefs  quarrels  and  broils,  and  is  in 
a  continual  convulfion.  , 

If  amidft  fuch  diforders  the  People  retained 
their  freedom,  the  evil  muft  indeed  be  very 
great,  to  take  away  all  the  advantages  of  it; 
but  they  are  Haves,  and  yet  have  not  what  in 
other  Countries  makes  amends  for  political 
iervitude,  I  mean  tranquillity. 

In  order  to  prove  all  thefe  things,  if  proofs 
were  deemed  neceffary,  I  would  only  refer  the 
reader  to  what  every  one  knows  of  Pififtra- 
tus  and  Megacles,  of  Marius  and  Sylla,  of 
Caefar  and  Pompey.  However,  I  cannot 
avoid  translating  a  part  of  the  fpeech  which 
a  Citizen  of  Florence  addreffed  once  to  the 
Senate:  the  reader  will  find  in  it  a  kind  of 
abridged  ftory  of  all  Republics;  at  leaft  of 
thofe  which,  by  the  fliare  allowed  to  the  Peo- 
ple in  the  Government,  deferved  that  name, 
and  which,  befides,  have  attained  a  certain 
degree  of  extent  and  power. 

"  And  that  nothing  human  may  be  per- 
u  petual  and  liable,  it  is  the  will  of  Heave? 
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« that  in  all  States  whatfoevcr,  there  fliould 
"  arife  certain  deftru&ive  families,  who  are 
"  the  bane  and  ruin  of  them.  Of  this  our 
"  own  Republic  affords  as  many  and  more  de- 
€€  plorable  examples  than  any  other,  as  it  owes 
*€  its  misfortunes  not  only  to  one,  but  to  fevc- 
«  ral  fuch  families.  We  had  at  firft  the  Bmn- 
t€  ddmonti  and  the  Hubtrti.  We  had  afterwards 
"  the  Donati  and  the  Cercbi ;  and  at  prefent, 
"  (fhameful  and  ridiculous  condud !)  we  are 
"  waging  war  among  ourfelves  for  the  Ricci  and 
«  the  Albizzj. 

"When  in  former  times  the  Ghibelins 
**  were  fuppreffed,  every  one  expe&ed  that 
"  the  Guelfs,  being  then  fatisfied,  would  have 
€€  chofen  to  live  in  tranquillity ;  yet,  but  a 
"  little  time  had  elapfed,  when  they  again 
*?  divided  themfelves  into  the  fa&ions  of  the 
«  Wlites  and  the  Blacks.  When  the  Whites 
u  were  fuppreffed,  new  parties  arofe,  and  new 
**  troubles  followed.  Sometimes  battles  were 
"  fought  in  favour  of  the  Exiles ;  and  at  other 
€€  times,  quarrels  broke  out  between  the  No- 
u  bility  and  the  People.  And,  as  if  refolved 
u  to  give  away  to  others  what  we  ourfelves 
"  neither  could,  nor  would,  peaceably  enjoy, 
u  we    committed   the  care    of  our  liberty 


202     THE    CONSTITUTION 

*  fometimes  to  King  Robert,  and  at  other  times 
4i  to  his  brother,  and  at  length  to  the  Duke 
"  of  Athens ;  never  fettling  nor  refting  in 
"  any  kind  of  Government,  as  not  knowing 
u  either  how  to  enjoy  liberty,  or  fupport  fer- 
«  ritude  (a)." 

The  Englifh  Constitution  has  prevented 
the  poffibility  of  misfortunes  of  this  kind. 
Not  only  by  diminifhing  the  power,  or  ra- 
ther the  aEtud  mrcift  of  the  power,  of  the 
People  (£),  and  making  them  (hare  in  the 
Legiflature  only  by  their  Reprefentatives, 
the  irrefiftible  violence  has  been  avoided  of 
thofe  numerous  and  general  AfTemblies,  which, 
on  whatever  fide  they  throw  their  weight, 
bear  down  every  thing.  Befides,  as  the 
power  of  the  People,  when  they  have  any  kind 
of  power,  and  know  how  to  ufe  it,  is  at  all  times 
really  formidable,  the  Conftitutiort  has  fet  a 
counterpoife  to  it ;  and  the  Royal  authority  is 
this  counterpoife. 


(*)  See  the  Hiftory  of  Florence,  by  Machiairel, 
Ilk  lit. 

(£)  We  fliall  fee  in  the  fequel,  that  this  ctimfautioik 
of  the  exercife  of  the  power  of  the  People  has  been  at- 
tqpdai  with  a  great  increafe  of  their  liberty. 
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In  order  to  render  it  equal  to  fuch  &taik;  the 
Conftitution  has,  in  the  firft  place,  conferred 
on  the  King,  as  we  have  feen  before,  the  ex- 
fcluflve  prerogative  of  callihg  and  difmiffing 
the  legiflative  Bodies,  and  of  putting  a  nega- 
tive on  their  refolutions. 

Secondly,  it  has  alfo  placed  on  the  fide  of 
the  King  the  whole  Executive  Power  in  the 
Nation. 

Laftly,  in  order  to  effect  ftiil  nearer  an 
equilibrium,  the  Conftitution  has  inverted 
the  Man  whom  it  has  made  the  fole  Head 
of  the  State,  with  all  the  perfonal  privilege^ 
all  the  pomp,  all  the  majefty,  of  which  hu- 
man dignities  are  capable.  In  the  language 
of  the  law,  the  King  is  Sovereign  Lord,  and 
the  People  are  his  fubje&s;— *he  is  universal 
proprietor  of  the  whofe  Kingdom  ;—>  he  be- 
llows all  the  dignities  and  places ;— and  be  ii 
not  to  be  addrefied  but  with  the  expreffions 
and  outward  ceremony  of  alraoft  Eaftem 
humility.  Befides,  his  perfon  is  facred  and 
inviolable  ;  and  any  attempt  whatsoever  a- 
£ainft  it,  is,  in  the  eye  of  the  law,  a  crime 
equal  to  that  of  an  attack  againft  the  whole 
-State. 

In  a  word,  fince,  to.  have  too  exa<5tly  com- 
pleted  the   equilibrium  between   the   power 
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of  the  People,  and  that  of  the  Crown,  would 
have  been  to  facrifice  the  end  to  the,  means* 
that  is,  to  have  endangered  liberty  with  a 
view  to  ftrengthen  the  Government,  the  defi- 
ciency which  ought  to  remain  on  the  fide 
of  the  Crown,  has  at  lead  been  in  appearance 
made  up,  by  conferring  on  the  King  all 
that  fort  of  ftrength  that  may  refult  from 
the  opinion  and  reverence  of  the  people ; 
and  amidft  the  agitations  which  are  the 
unavoidable  attendants  of  liberty,  the  Royal 
power,  like  an  anchor  that  refills  both  by 
its  weight  and  the  depth  of  its  hold,  in- 
fures  a  falutary  fteadinefs  to  the  veffel  of  the 
State* 

The  greatnefs  of  the  prerogative  of  the 
King,  by  its  thus  procuring  a  great  degree 
of  liability  to  the  State  in  general,  has  much 
leffenedthe  poffibilityof  the  evils  we  have  abovfc 
defcribed ;  it  has  even,  we  may  fay,  totally  pre- 
vented them,  by  rendering  it  impoflible  for 
any  Citizen  even  to  rife  to  any  dangerous 
greatnefs. 

And  to  begin  with  an  advantage  by  which 
the  people  eafily  fufFer  themfelves  to  be  in- 
fluenced, I  mean  that  of  birth,  it  is  impofli- 
ble for  it  to  produce  in  England  effe&s  in 
any  degree  dangerous :  for  though  there  are 
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Lords  who,  befides  their  wealth,  may  alfo 
boaft  of  an  illuftrious  defcent,  yet  that  ad- 
vantage, being  expofed  to  a  continual  com- 
panion with  the  fplendor  of  the  Throne, 
dwindles  almoft  to  nothing ;  and  in  the  gra- 
dation univerfally  received  of  dignities  dnd 
tides,  that  of  Sovereign  Prince  and  King  places 
him  who  is  invefted  with  it,  out  of  all  degree 
of  proportion. 

The  ceremonial  of  the  Court  of  England 
ia  even  forined  upon  that  principle.    Thofe 
perfons  who  are  related  to  the  King,  have  the 
title  of  Princes  of  the  blood,  and,  in  that 
quality,  an  indifputed  pre-eminence  over  all 
other  perfons^.    Nay,  the  firft  Men  in  the 
Nation  think  it  an  honourable  diftindtion  to 
themfelves  to  hold  the  different  menial  offices, 
or  titles,  in  his  Houfhold.  If  we  therefore  were 
to  fet  afide  the  extenfive  and  real  power  of 
the  King,  as  well  as  the  numerous  means  he 
pofleffes  of  gratifying  the  ambition  and  hopes 
of  individuals,  and  were  to  confider  only  the 
Majefty  of  his  title,  and  that  kind  of  ftrength 
founded  on  public  opinion,  which  refults  from 

(«)  This,  by  Stat,  of  the  jift  of  Hen.  VIII.  ex- 
tend*  to  the  ions,  grandfons,  brothers,  uncles,  and  ne- 
phews, of  the  reigning  King. 
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k,  we  fhould  find  that  advantage  fo  consider- 
able, that  to  attempt  to  enter  into  a  competition 
with  it,  with  the  bare  advantage  of  high  birth, 
which  itfelf  has  no  other  foundation  than 
public  opinion,  and  that,  too  in  a  very  fubor- 
dinate  degree*  would  be  an  attempt  completely 
extravagant. 

If  this  difference  is  fo  great  as*  to  be  tho- 
roughly fubmitted  to,  even  bythofe  perfons 
whofe  Situation  might  incline  them  to  difown 
St,  much  more  does  it  influence  the  minds  of 
the  people.  And  if,  notwithftandmg  the  value 
which  eyery  Englifhman  ought  to  fet  upon  him- 
felf  as  a  Man,  and  a  free  Man,  there  were  any 
whofe  eyes  were  fo  very  tender  as  to  be  dazzled 
toy  the  appearance  and  the  arms  of  a  Lord,  they 
would"  be  totally  blinded  when  they  came  to 
turn  them  towards  the  Royal  Majefty. 

The  only  Man  therefore,  who,  to  thofe  who 
are  unacquainted  with  the  Constitution  of  Eng- 
land, might  at  firft  fight  appear  m  a  condition 
to  put  the  Government  in  danger,  would  be  a 
Man  who,  by  the  greatnefs  of  his  abilities  and 
public  fervices,  might  have  acquired  in  a  high 
degree  the  love  of  the  people,  and  obtained  a 
great  influence  in  the  Houfe  of  Commons, 

But  how  great  foever  this  ejrthufiafm  of 
the  public  may  be,  barren  applaufe  is  the  only 
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fruit  which  the  Man  whom  they  favour  caa 
expert  from  it.  He  can  hope  neither  for  a 
Didatorlhip,  nor  a  ConfuUhip,  nor  in  general 
for  any  power  under  the  (belter  of  which 
he  may  at  once  fafely  unmatit  that  ambition 
with  which  vte  might  Tuppofe  him  to  be  actu- 
ated,—»or,  if  we  fuppofe  him  to  have  been 
hitherto  free  from  any,  grow  infeofibly  corrupt. 
The  only  door  which  the  Conftitution  leaves 
open  to  his  ambition,  of  whatever  kind  it  may 
be,  is  a  place  in- the  adminiftration,  during 
the  pleafure  of  the  King.  If,  by  the  con- 
tinuance of  his  fervices,  and  the  prefervatioa 
of  his  influence,  he  becomes  able  to  aim  ftill 
higher,  Ac  only  door  which  again  opens  to 
him,  rs  that  of  the  Houfe  of  Lords, 

But  thi*  advance  of  the  favourite  of  the 
people  towards  the  eftablifhment  of  his  great- 
neft,  is  at  the  fame  time' a  great  ftep  towards 
the  loft  of  that  power  which  might  render  him 
formidable. 

In  the  firft  place,  the  People  feeing  that 
he  is  .become  much  lef6  dependent  on  their 
favour,  begin,  from  that  very  moment,  to 
leffen  their  attachment  to  him.  Seeing  him  ' 
moreover  diftinguilhed  by  privileges"  which 
are  the  objeft  of  their  jeakwfy,  I  mean  their 
political  jealoufy,  and   member  of  a  body 
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whofe  interefts  are  frequently  oppofice  to  theirs, 
they  immediately  conclude  that  this  great  and 
new  dignity  cannot  have  been  acquired  but 
through  a  (ecret  agreement  to  betray  them. 
Their  favourite,  thus  fuddenly  transformed, 
is  going,  they  make  *no  doubt,  to  adopt  a 
conduft  entirely  oppofite  to  that  which  has 
till  then  been  the  caufe  of  his  advancement 
and  high  reputation,  and,  in  the  compafs  of  a 
few  hours,  completely  renounce  thofe  principles 
yrhich  he  has  fo  long  and  fo  loudly  profeffed. 
In  this  certainly  the  People  are  miftaken; 
but  yet  neither  would  they  be  wrong,  if  they 
feared  that  a  zeal  hitherto  fowarm,  foconftant, 
I  will  even  add,  fo  fincere,  whep  it  concurred 
wjth  their  Favourite's  private  intereft,  would, 
.  .  \}y  being  thenceforth  often  in  oppofition  to  it, 
become  gradually  much  abated.    . 

'  Nor  is  this  all ;  the  favourite  of  the  people 
does' not  feven  find  in  his  new  acquired  dignity, 
all  the  increafe  of  greatnefs  and  eclat  that 
might  at  firft  be  imagined. 

Hitherto  he  was,  it  is  true,  only  a  private 
individual;  but  then  he  was  the  objeft  in 
which  the  whole  Nation  interefted  themfelves; 
his  a&ions  and  words  were  fet  forth  in  the 
public  prints ;  and  he  evfery  where  met  witk 
applaufe  and  acclamation. 
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All  thefe  tokens  of  public  favour  are,  I 
know,  fomctimes  acquired  very  lightly ;  but 
they  never  laft  long,  whatever  people  may  fay, 
unlefs  real  fervices  are  performed;  now,  the 
title  of  Benefador  to  %  the  Nation,  when  de- 
fended, and  univerfally  bellowed,  is  certainly 
a  very  handfome  title,  and  which  does  no-wife 
require  theaffiftance  of  outward  pomp  to  fet  it 
off.  Befides,  though  he  was  only  a  Member 
of  the  inferior  body  of  the  Legiflature,  we 
muft  obferve,  he  was  the  firft ;  and  the  word 
firfi  is  always  a  word  of  very  great  moment. 

But  now  that  he  is  made'Lord,  all  his  great- 
nefs,  which  hitherto  was  indeterminate,  be- 
comes defined.  By  granting  him  privileges  efta- 
blifhed  and  fixed  by  known  laws,  that  uncer- 
tainty is  taken  from  his  luftre  wj^ich  is  of  for  •" 
much  importance  in  thofe  things  which  depend 
on  imagination^  and  his  value  is  lowered,  juft  * 
becaufe  it  is  afcertained. 

Befides,"  he  is  a  Lord ;  but  then  there  are 
feveral  Men  who  poflefs  but  fmall  abilities 
and  few  eftimable  qualifications,  who  alfo  are 
Lords;  his  lot  is,  neverthelefs,  to  be  feated 
among  them ;  the  law  places  him  exactly  on  the 
fame  level  with  them  ;  and  all  that  is  real  in  his 
greatnefs,  is  thus  loft  in  a  croud  of  dignities, 
hereditary  and  conventional. 

P 
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Nor  are  thefe  the  only  loffcs  which  the 
favourite  of  the  People  is  lo  fufier.  Indepen- 
dently jo£  thofe  great  changes  which  he  defcries 
at  a  diftance,  he  feels  around  him  alterations 
no  lefs  vifibie,  and  ftill  more  painful. 

Seated  formerly  in  the  Aflembly  of  the  Rje- 
prefentativcs  of  the  People,  his  talents  and  .con- 
tinual fuccefs  had  foon  raifed  him  above  the  le- 
vel of  his  fellow  Members ;  and,  being  carried 
on  by  the  vivacity  and  warmth  of  the  public 
favour,  thofe  who  might  have  been  tempted  to 
fet  up  as  his  competitors,  were  reduced  to 
filence,  or  even  became  his  fupporters. 

Admitted  now  into  an  Aflembly  of  perfons 
invefted  with  a  perpetual  and  hereditary  title, 
,he  finds  Men  hitherto  his  fuperiors,  —  Men 
who  fee  with  a  jealous  eye  the  fluning  talents 
of  the  homo  novus,  and  who  are  firmly  refolved, 
that  after  having  been  the  leading  Man  in  the 
Houfe  of  Commons,  he  fliall  not  be  the  firft 
in  their's. 

In  a  word,  the  fuccefs  of  the  favourite  of 
the  People  was  brilliant,  and  even  formid- 
able ;  but  the  Conftitution,  in  the  very  reward 
it  prepares  for  him,  makes  him  find  a  kind  of 
Oftracifm.  His  advances  were  fudden,  and 
his  courfe  rapid ;  he  was,  if  you  pleafe,  like  a 
torrent  ready  to  bear  down  every  thing  before 
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k ;  but  this  torrent  is  compelled,  by  the  ge- 
neral arrangement  of  things,  finally  to  throw 
itfelf  into  a  vaft  refervoir,  where  it  mingles, 
and  Jofes  its  force  and  direction. 

I  know  it  may  be  faid,  that,  in  order  to 
avoid  the  fatal  ftep  which  is  to  deprive  hi|h  of 
fo  many  advantages,  the  favourite  of  the  People 
ought  to  refufe  the  new  dignity  which  is  offered 
to  him,  and  wait  for  more  important  fucceffes 
from  his  eloquence  in  the  Houfe  of  Commons, 
and  his  influence  over  the  People. 

Butthofe  who  give  him  this  counfel,  have- 
not  fufficiently  examined  it.  Without  doubt  - 
there  are  Men  in  England,  who  in  their  pre- 
fent  purfuit  of  a  project  which  they  think 
effential  to  the  public  good,  would  be  capable 
of  refufing  for  a  while  a  dignity  which  would 
deprive  their  virtue  of  opportunities  of  exert- 
ing itfelf,  or  might  more  or  lefs  endanger 
it:  but  woe  to  him  who  fliould  perfift  in 
fuch  a  refufal,  with  any  pernicious  defign  ! 
and  who,  in  a  Government  where  liberty  is 
eftabliihed  on  fo  folid  and  extenfive  a  bafis, 
ihould  endeavour  to  make  the  People  believe 
that  their  fate  depends  on  the  perfevering  vir- 
tue of  a  fingle  Citizen.  His  ambitious  views 
beiqg  at  laft  difcovered  (nor  could  it  be  long 
before  they  were  fo),    his  obftinate  refolu- 

P  % 
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lution  to  move  out  of  the  ordinary  courfe  of 
things,  would  indicate  aims,  on  his  part,  of 
fuch  an  extraordinary  nature,  that  all  Men 
whatever,  who  have  ai>y  regard  for  their  Coun- 
try, would  inftantly  rife  up  from  all  parts  to 
oppofe  him,  and  he  muft  fall,  overwhelmed 
with  fo  much  ridicule,  that  it  would  be  better 
for  him  to  fall  from  the  Tarpeian  rock  (a). 

Id  fine,  even  though  we  were  to  fuppofe 
that  the  new  Lord  might,  after  his  exalta- 
tion, have  preferred  all  his  intereft  with  the 
People,  or,  what  would  be  no  lefs  difficult, 
that  any  Lord  whatever  could,  by  dint  of  his 
wealth  and  high  birth,  rival  the  fplendor  of 
the  Crown  itfelf,  all  thefe  advantages,  how 
great  foever  we  may  fuppofe  them,  as  they 

(«)  Tke  Reader  will  perhaps  objed,  that  no  Man  in 
England  can  poffibly  entertain  fuch  views  as  thofe  I  have 
fnggefted  here :  this  is  precifely  what  I  intended  to  prove. 
The  cflcntial  advantage  of  the  Englifh  Government 
above  all  thofe  that  have  been  called  Jre$t  and  which  in 
many  refpe&s  were  but  apparently  fo,  is,  that  no  perfon 
in  England  can  entertain  fo  much  as  a  thought  of  his 
ever  rifing  to  the  level  of  the  Power  charged  with  the 
execution  of  the  Laws.  All  Men  in  the  State,  what- 
ever may  be  their  rank,  wealth,  or  influence,  are  tho- 
roughly convinced  that  they  muft  in  reality  as  well  as 
in  name,  continue  to  be  Subjefts ;  and  are  thus  compell- 
ed really  to  love,  to  defend,  and  to  promote,  thofe  laws 
"whkh  fecure  the  liberty  of  the  Subje&.  This  latter  obser- 
vation will  be  again  introduced  in  the  fcquel. 
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would  not  of  themfelves  be  able  to  confer  on 
him  the  leaft  executive  authority,  muft  for  ever 
remain  mere  fhowy  unfubftantial  advantages. 
Finding  all  the  adivc  powers  in  the  State  con- 
centered in  that  very  feat  of  power  which  we 
fuppofe  him  inclined  to  attack,  and  there 
fecured  by  formidable  provifions,  his  influ- 
ence muft  always  evaporate  in  ineffectual 
words;  and  after  having  advanced  himfelf, 
as  we  fuppofe,  to  the  very  foot  of  the  Throne, 
finding  no  branch  of  independent  power  which 
he  might  appropriate  to  himfelf,  and  thus  at 
laft  give  a  reality  to  his  political  importance,  he 
would  foon  fee  it,  however  great  it  might  have 
*t  firft  appeared,  decline  and  die  away. 

God  forbid,  however,  that  I  fhould  mean 
that  the  People  of  England  are  fo  fatally  tied 
down  to  ina&ion,  by  the  nature  of  their 
Government,  that  they  cannot,  in  times  of 
oppreffion,  find  means  of  appointing  a  Leader, 
No  ;  I  only  meant  to  fay  that  the  laws  of  Eng- 
land open  no  door  to  thofe  accumulations  of 
power,  which  have  been  the  ruin  of  fo  many 
Republics ;  that  they  offer  to  the  ambitious  no  * 
poffible  means  of  taking  advantage  of  the  jnad- 
vertehce,  or  even  the  gratitude,  of  the  People, 
to  make  themfelves  their  Tyrants  ;  and  that  the 
public  power,  of  which  the  King  has  been  made 

?3 
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the  exclufive  depofitary,  muft  remain  uiilhaken 
in  his  hands,  fo  long  as  things  continue  to  keep 
in  the  legal  order ;  which,  it  may  be  obferved, 
is  a  ftrong  inducement  to  him  conftantly  taen- 
deavour  to  maintain  them  in  it  (a). 

(a)  There  are  feveral  events,  in  the  Engliih  Hiftory, 
which  put  in  a  very  ftrong  light  this  idea  of  the  (lability 
which  the  power  of  the  Crown  gives  to  the  State. 

One,  is  the  facility  with  which  the  great  Duke  of 
Marlborough,  and  his  party  at  home,  were  removed 
from  their  feveral  employments.  Hannibal,  in  circum- 
fiances  nearly  fimilar,  had  continued  the  war  againfl  the 
will  of  the  Senate  of  Carthage :  Caefar  had  done  the  fame 
in  Gaul  ;  and  when  at  laft  he  was  exprefsly  required  to 
deliver  up  his  commiffion,  he  marched  his  army  to  Rome, 
and  eftablifhed  a  military  defpotifm.  But  the  Duke,  though 
furrounded,  as  well  as  the  above  named  Generals,  by  a 
victorious  army,  and  by  Allies  in  conjunction  with  whom 
he  had  carried  on  fuch  a  fuccefsful  war,  did  not  even  hefi- 
tate  to  furrender  his  commiffion.  He  knew  that  all  hit 
foldiers  were  infeparably  prepoJTeftbd  in  favour  of  that 
Power  againft  which  he  muft  have  revolted :  he  knew 
that  the  fame  pr?pofieffions  were  deeply  rooted  in  the 
minds  of  the  whole  Nation,  and  that  every  thing  among 
them  concurred  fo  fupport  the  fame  Power :  he  knew 
that  the  very  nature  of  the  claims  he  muft  have  fct  up, 
would  inftantly  hare  made  all  his  Officers  and  Captains 
turn  themfelves  againft  him,  and,  in  fhort,  that  -in  an 
enterprize  of  that  nature,  the  arm  of  the  fea  he  had  to 
repafs,  was  the  fmalleft  of  the  obftacles  he  would  have  to 
encounter. 

The  other  event  I  fliall  mention  have,  it  that  of  the  Re- 
volution of  1689.  If  the  long  eftabliraed  power  of  the 
Crown  had  not  beforehand  prevented  the  people  from 
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C  HA  P.    II. 

The  SubjtR  concluded.  —  The  Executive  Power  is 
more  eqfity  confined  when  it  is  one. 

ANOTHER  great  advantage,  and  which 
one  would  not  at  firft  expeft,  in  this 
unity  of  the  public  power  in  England, — in  this 
union,  and,  if  I  may  fo  exprefs  myfelf,  in 
this  coacervation,  of  all  the  branches  of  the 
Executive  authority,  is  the  greater  facility  it 
affords  of  reftraining  it. 

In  thofe  States  where  the  execution  of  the 
laws  is  intrufted  to  feveral  different  hands, 
and  to  each  with  different  titles  and  prero- 
gatives, fuch  cfivificni,  and  the  changeablenefs 
of  meafures  which  muft  be  the  confequence 
of  it,  conftantly  hide  the  true  caufe  of  the 
evils  of  the  State  :  in  the  endlefs  fluctuation 
of  things,  no  political  principles  have  time 
to  fix  among  the  People  :    and  public  mis* 

acenftomipg  themfelves  to  fix  their  eyes  on  fome  par- 
ticular Citizens,  and  in  general  had  not  prevented  all 
Men  in  the  State  from  attaining  any  too  confiderable 
degree  of  power  and  greatnefs,  the  expulfion  of  James  II. 
might  have  been  followed  by  events  fimilar  to  thofe 
which  took  place  at  Jfcomc  after  the  death  of  Catfar, 
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fortunes  happen,  without  ever  leaving  behind 
them  any  ufeful  leffon. 

At  fometimes  military  Tribunes,  and  at 
others,  Confuls,  bear  an  abfolute  fway  ^fome- 
times Patricians  ufurp  every  thing,  and  at  other 
times,  thofe  who  arc  called  Nobles  (a)  ; — 
fometimes  the  People  are  oppreffed  by  De- 
cemvirs, and  at  others  by  Dictators. 

Tyranny,  in  fu'ch  States,  docs  not  always 
beat  down  the  fences  that  are  fet  around  it ; 
but  it  leaps  over  them.  When  men  think  it 
confined  to  one  place,  it  ftarts  up  again  in 
another ; — it  mocks  the  efforts  of  the  People, 
not  becaufe  it  is  invincible,  but  becaufe  it  is 
unknown  ; — feized  by  the  arm  of  a  Hercules, 
it  efcapes  with  the  changes  of  a  Proteus. 

But  the  indivifibility  of  the  public  power  in 
England  has  conftantly  kept  the  views  and 
efforts  of  the  People  directed  to  one  and  the 
fame  objeft;  and  the  permanence  of  that  power 

ia)  The  capacity  of  being  admitted  to  all  places  of 
pubHc  truft,  at  length  gained  by  the  Plebeians,  having 
rendered  ufelefs  the  old  diftin&on  between  them  and  tho 
Patricians,  a  coalition  was  then  effected  between  the 
great  Plebeians,  of  Commoners,  who  got  into  thefe 
places,  and  the  ancient  Patricians :  hence  a  new  Clafs  of 
Men  arofe,  who  were  called  NobiUs  and  Nobilitas* 
Thefe  are  the  words  by  which  Livy,  after  that  period* 
conftantly  diftinguiihes  thofe  Men  and  families  who  wer$ 
at  the  head  of  the  State. 
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has  alio  given  a  permanence  and  a  regularity 
to  the  precautions  they  have  taken  to  reftrain 
it. 

Conftantly  turned  towards  that  ancient  for- 
trefs,  the  Royal  power,  they  have  made  it,  for 
feven  centuries,  the  objeft  of  their  fear;  with 
a  watchful  jealoufy  they  have  confidered  all  its 
parts — they  have  obferved  all  its  outlets — they 
have  even  pierced  the  earth  to  explore  its  fecret 
avenues,  and  fubterraneous  works. 

United  in  their  views  by  the  greatnefs  of  the 
danger}  they  regularly  formed  their  attacks. 
They  eftablilhed  their  works,  firft  at  a  diftance  ; 
then  brought  them  fucceffively  nearer;  and, 
in  fliort,  raifed  none  but- what  ferved  after- 
wards as  a  foundation  or  defence  to  others. 

After  the  great  Charter  was  eftabliihed, 
forty  fucceffive  confirmations  ftrengthened  it. 
The  Aft  called  the  Petition  of  Right,  and  that 
pafled  in  the  Sixteenth  year  of  Charles  the  Firft^ 
then  followed :  fome  years  after,  the  Habeas 
Corpus  Aft  was  eftablilhed;  and  the  Bill  of 
Rights  made  at  length  its  appearance.  In  fine, 
whatever  the  circumftances  may  have  been, 
they  always  had,  in  their  efforts,  that  inefti- 
mablc  advantage  of  knowing  with  certainty 
the  general  feat  of  the  evils  they  had  to  defend 
themfelves  againftj  and  each  calamity,  each 
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.particular  eruption,  by  pointing  out  fomc  weak 
place,  has  ever  gained  a  new  bulwark  to  public 
Liberty. 

'  To  fay  all  in  three  words  j  the  Executive 
power  in  England  is  formidable,  but  then  it 
is  for  ever  the  fame  j  its  refources  are  vaft, 
but  their  patujre  is  at  length  known;  it  has 
t^een  made  the  indivifible  and  inalienable  atr 
tribute  of  one  perfon  alone,  but  then  all  other 
perfons,  of  whatever  rank  or  degree,  become 
really  interefted  to  reftrain  it  within  its  proper 
founds  (tf). 


"ST 


CHAP.       Ill, 

A  fecond  Peculiarity. — tfbe  Divlfwn  of  tie  Legif 
lative  Power. 

THE  fecond  peculiarity  which  England, 
as  an  undivided  State  and  a  free  S{ate, 
exhibits  in  its  Conftitution,  is  the  divifion  of 
its  Legislature,    But,  in  order  to  make  the 

(*)  This  laft  advantage  of  the  greatnefs  and  indivifibt- 
lity  of  the  Executive  power,  viz.  the  obligation  it  lays 
upon  the  greateft  Men  in  the  State,  fincerely  to  unite  in  a 
common  caufe  with  the  people,  will  be  more  amply  difcuff- 
ed  hereafter,  when  a  more  particular  companion  between 
the  Engliih  Government  and  the  Republican  form,  fhall 
be  offered  to  the  Reader. 
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reader  more  fenfible  of  the  advantages  of  this 
divifion,  it  is  neceffary  to  defire  him  to  attend 
to  the  following  confiderations. 

It  is,  without  doubt,  abfolutely  neceffary, 
for  fecuring  the  Conftitution  of  a  State,  to  re- 
ftrain the  Executive  power ;  but  it  is  ftill  more 
neceffary  to  reftrain  the  Legiflative.  What 
the  former  can  only  do  by  fucceffive  fteps  (I 
mean  fubvert  the  laws)  and  through  a  longer 
or  Ihorter  train  of  enterprizes,  the  latter  does 
in  a  moment.  As  its  bare  will  can  give  being 
to  the  laws ;  fo  its  bare  will  can  alfo  annihilate 
them :  and,  if  I  may  be  permitted  the  expref- 
fion, — the  Legiflative  power  can  change  the 
Conftitution,  as  God  created  the  light. 

In  order  therefore  to  infure  liability  to  the 
Conftitution  of  a  State,  it  is  indifpenfably 
neceffary  to  reftrain  the  Legiflative  authority* 
But  here  we  muft  obferve  a  difference  between  • 
the  Legiflative  and  Executive  powers.  The 
latter  may  be  confined,  and  even  is  the  more 
eafily  fp,  when  undivided  :  the  Legiflative, 
on  the  contrary,  in-  order  to  its  being  re- 
ftrained,  fliould  abfolutely  be  divided.  For, 
whatever  laws  it  may  make  to  reftrain  itfelf, 
they  never  can  be,  relatively  to  it,  any  thing 
more  than  Ample  refolutions  :  as  thofe  bars 
which  it  might  eredt  to  ftop  its  own  motions, 
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muft  then  be  within  it,  and  reft  upon  it,  they 
can  be  no  bars.  In  a  word,  the  fame  kind  of 
impoffibility  is  found,  to  fix  the  Legiflative 
power,  when  it  is  one,  which  Archimedes  o^> 
jetted  againft  his  moving  the  Earth  (a). 

Nor  does  fuch  adivifionof  the  Legiflatureonly 
render  it  poffible  for  it  to  be  refrained,  fince 
each  of  thofe  parts  into  which  it  is  divided,  can 
then  ferve  as  a  bar  to  the  motions  of  the  others  j 
but  it  even  makes  it  to  be  actually  fo  reftrainedU 
If  it  has  been  divided  into  only  two  parts,  it  is 
probable  that  they  will  not  in  all  cafes  unite, 
either  for  doing,  or  undoing:— if  it  has  been  divide 
ed  into  three  parts,  the  chance  that  no  changes 
will  be  made,  is  thereby  greatly  increafed. 

Nay  more ;  as  a  kind  of  point  of  honour  will 
naturally  take  place  between  thefe  different  parts 
of  the  Legiflature,  they  will  therefore  be  led  to 
offer  to  each  other  only  fuch  propofitions  as  will 
at  leaft  be  plaufible ;  and  all  very  prejudicial 
changes  will  thus  be  prevented,  as  it  were, 
before  their  birth. 

If  the  Legiflative  and  Executive  powers 
differ  fo  greatly  with  regard  to  the  neceffity  of 
their  being  divided,  in  order  to  their  being  re* 
ftrained,  they  differ  no  lefs  with  regard  to  the 
other  confequences  arifing  from  fuch  divifion, 

(«)  He  wanted  a  fpo€  whereupon  to  fix  his  inftruqitnts 
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lite  divifion  of  the  Executive  power  necef- 
larily  introduces  a&ual  oppofitions,  even  violent 
ones,  between  the  different  parts  into  which 
it  «fcas  been  divided;  and  that  part  which 
in  the  iffue  fucceed?  fo  far  as  to  abforb,  and 
unite  in  itfelf*  all  the  others,  immediately 
lets  itfelf  above  the  laws.  But  thofe  oppofi- 
tions which  take  place,  and  which  the  public 
good  requires  ftiould  take  place,  between  the 
different  parts  of  the  Legiflature,  are  never 
any  thing  more  than  oppofitions  between  con- 
trary opinions  and  intentions ;  all  is  tranfaded 
in  the  regions  of  the  underftanding ;  and  the 
only  contention  that  arifes  is  wholly  carried  on 
with  thofe  inoffenfive  weapons,  aflents  and  dif- 
fents,  eyes  and  noes* 

Befides*  when  one  of  thefe  parts  of  the  Le- 
giflature is  fo  fuccefsful  as  to  engage  the  others 
to  adopt  its  propofition,  the  refult  is,  that  a 
law  takes  place  which  has  in  it  a  great  proba* 
bility  of  being  good :  when  it  happens  to  be 
defeated,  and  fees  its  propofition  reje&ed,  the 
worft  that  can  refult  from  it  is,  that  a  law  is 
not  made  at  that  time ;  and  the  lofs  which  the 
State  fuffers  thereby,  reaches  no  farther  than 
•  the  temporary  fetting  afide  of  feme  more  or  left 
ufeful  fpeculation. 
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.  In  a  word,  the  refult  of  a  divifion  of  the 
Executive  power,  is  either  a  more  or  lefs  fpeedy 
eftablifhment  of  the  right  of  the  Jlrongefty  or  a 
continued  ftate  of  war  (a)  : — that  of  a  divifion 
of  the  Legiflative  power,  is  either  'truth,  or 
general  tranquillity. 

The  following  maxim  will  therefore  be  ad- 
mittecL  That  the  laws  of  a  State  may  be  per- 
manent, it  is  requifite  that  the  Legiflative 
power  fhould  be  divided : — that  they  may  have 
weight,  and  continue  in  force,  it  is  neceffary 
that  the  Executive  power  ftiould  be  one. 

If  the  reader  conceived  any  doubt  as  to  the/ 
truth  of  the  above  obfervations,  he  need  only 
caft  his  eyes  on  the  hiftory  of  the  proceedings 
of  the  Englifh  Legiflature  down  to  our  times, 
to  find  a  proof  of  them.  He  would  be  fur- 
prifed  to  fee  how  little  variation  there  has 
been  in  the  political  laws  of  this  Country,  ef- 
pecially  during  the  laft  hundred  years,  though, 
it  is  moft  important  to  obferve,  the  Legif- 
lature  has   been  as  it  were   in  a  continual 

(a)  Every  one  knows  the  frequent  hostilities  that  took 
place  between  the  Roman  Senate  and  the  Tribunes.  In 
Sweden  there  have  been  continual  contentions  between 
the  King  and  the  Senate,  in  which  they  have  over- 
powered each  other  by  tarns.  And  in  England,  when 
the  Executive  power  became  double,  by  the  King  al- 
lowing the  Parliament  to  have  a  perpetual  and  indepen- 
dent exiflcnce,  a  civil  war  almoft  immediately  followed. 
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ftate  of  a&ion,  and,  no  difpaffionate  Man 
will  .deny,  has  generally  promoted  the  public 
good.  Kay,  if  we  except  the  A&  paffed  under 
William  HI.  by  which  it  had  been  ena&ed 
that  Parliaments  fhould  fit  no  longer  than  three 
years,  and  which  was  repealed  by  a  fubfequent 
Ad,  under  George  I.  which  allowed  them  to 
lit  for  feven  years,  we  fhall  not  find  that  any 
la-w,  which  may  really  be  called  Conftitutional, 
and  which  has  been  enafted  fince  the  Reftorar 
ration,  has  been  changed  afterwards. 

Now,  if  we  compare  this  fieadinefs  of  the 
Englilh  Government  with  the  continual  fub- 
yerfions  of  the  Conftitutional  laws  of  fome  an- 
cient Republics,  with  the  imprudence  of  fome 
of  the  laws'pafied  in  their  affemblies  (*),  and 
with  the  ftill  greater  inconfideratenefs  with 
which  they  fometimes  repealed  the  moil  &r 
lutary  regulations,  as  it  were  the  day  after 
they  had  been  enadted, — if  we  call  to  mind 
the  extraordinary  means  to  which  the  Legif- 
lature  of  thofe  Republics,  at  times  fenfible 
how  its  very  power  was  prejudicial  to  itfelf  and 
to  the  State,  was  obliged  to  have  recourfe,  in 

{*)  The  Athenians,  among  other  laws,  had  ena&ed 
one  to  forbid  applying  a  certain  part  of  the  public  re- 
venues to  any  other  ofe  than  the  expences  of  the 
Theatres  and  public  Shews. 
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order,  if  poffible*  to  tie  its  own  hands  (a)9 
we  (hall  Remain  convinced  of  the  great  advan- 
tages which  attend  the  conftitution  of  the 
Englifli  Legiflature  (b). 

Nor  is  this  divifion  of  the  Englifli  Legifla- 
ture accompanied  (which  is  indeed  a  very  for- 
tunate circumftancej  by'  any  actual  divifion  of 
the  Nation :  each  conftituenf  part  of  it  pof- 
fefies  flrength  fufficient  to  infure  refpcd:  to  its 
refolutions,  ytt  no  real  divifion  has  been  made 
of  the  forces  of  the  State.  Only,  a  greater 
proportional  fliare  of  all  thofe  diftinftions 
which  are  calculated  to  gain  the  reverence  of 
the  People,  has  been  allotted  to  thofe  parts  of 
the  Legiflature  which  could  not  poflefs  their 

(a)  In  fome  ancient  Republics,  when  the  Legiflature 
wiftied  to  render  a  certain  law  permanent,  and  at  the 
fame  time  miftrufted  their  own  future  wifdom,  they  added 
a  claiife  to  it,  which  made  it  death  to  propofe  the  revo- 
cation of  it.  Thofe  who  afterwards  thought  fuch  revo- 
cation neceflary  to  the  public  welfare,  relying  on  the 
mercy  of  the  People,  appeared  in  the  public  Aflcmbly 
with  a  halter  about  their  necks. 

(b)  We  fhall  perhaps  have  occafion  to  obferve,  here* 
after,  that  the  true  caufe  of  the  equability  of  the  operations 
of  the  Englifli  Legiflature,  is  the  oppofition  that  happily 
takes  places  between  the  different  views  and  interefts  of 
the  feveral  bodies  that  compofe  it :  a  confideration  this, 
without  which  all  political  inquiries  are  no  more  than 
airy  fpeculations,  and  is  the  only  one  that  can  lead  to 
ufeful  practical  conduitons. 
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confidence,  in  fo  high  a  degree  as  the  others  j 
and  the  inequalities  in  point  of  real  ftrength  be- 
tween theto,  have  been  made  up  by  the  magic 
of  dignity. 

Thus,  the  King*  who  alone  forms  one  part 
of  the  Legiflature,  has  oti  his  fide  the  ma- 
jefty  of  the  kingly  title  :  the  two  Houfcs 
are,  in  appearance,  no  more  than  Councils 
entirely  dependent  on  him ;  they  are  bound  to 
follow  his  perfon ;  they  only  meet,  as  it  feems, 
to  advife  him ;  and  never  addrefs  him  but  in 
the  moft  folemn  and  refpe&ful  manner* 

As  the  Nobles,  who  form  the  fecond  or- 
der of  the  Legiflature,  bear,  in  point  both  of 
real  weight  and  numbers,  no  proportion  to  the 
body  of  the  People  (a)9  they  have  received 

.  (*)  It  13  for  want  of  having  duly  confidered  this  Cub*. 
je&9  that  Mr.  Roufleau  exclaims,  fomewhere,  againft 
thole  who,  when  they  fpeak  of  General  Eftates  of  France, 
"  dare  to  call  the  people,  the  third  Eft  ate,1'  At  Rome, 
where  all  the  order  we  mention  was  inverted,-— where 
the  fafca  were  laid  down  at  the  feet  of  the  People,— 
and  where  the  Tribune*,  whofe  fun&ion,  like  that  of 
the  King  of  England,  was  to  oppofe  the  eftablilhment 
of  new  laws,  were  only  a  fubordinate  kind  of  Ma* 
giftracy,  many  diforders  followed.  In  Sweden,  and  in 
Scotland  (before  the  union),  faults  of  another  kind  pre- 
vailed :  in  the  former  kingdom,  for  inftance,  an  over* 
grown  body  of  two  thoufand  Nobles  frequently  over-ruled 
fcoth  King  and  People, 
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as-  a  compensation,  the  advantage  of  pterfbnal 
honours,  and  of  an  hereditary  title* 

Befides,  the  e ft ab lifted  ceremonial  gives  to 
their  Affembly  a  great  pre-eminence  over  that 
<rf  the  Representatives  <oif  the  People*  They 
are  the  upper  Houfe,  and  the  other*' are  the 
tower  Houfe.  They  arie  in  a  more,  fecial  man- 
ner considered  a*  the  King's  Council,  arid  it  it 
in  the  place  where  they  aflfemNe  that  his 
Throne  is  placed* 

When  the  King  comes  to  x\6  ^ariiariientv 
the  Commons  are  fent  for >  and  make  their  ap* 
pearance  at  the  bay  of  the  Hotife  $f  Lords. 
It  is  moreover  before  the  Lord*,  as  before 
their  Judges,  that  the  Comi&oft*  bring  their 
impeachments.  When,,  after  paflmg  a  bill 
in  their  own  Houfe,  they  fend  it  to  the  Lords 
to  defire  their  concurrence,  they  always  order 
a  number  of  their  own  Members  to  accompany 
**(*Ji  whereas  the  Lords  fend  down  their 
bills  to  them,  only  by  fome  of  the  Affiftants 
of  their  Houfe  fbj.    When  the  nature  of  the 

[a)  The  Speaker  of  the  Horfc  of  Lords  ma*  come 
down  from  his  woolpack  to*  receive  the  bids  which  the 
Members  of  the  Commons  bring  to  their  Houfe. 

(h)  The  twelve  Judges  and  the  Matters  in  Chancery* 
There  is  alfo  a  ceremonial  cftablHhed  with  regard  to  the 
manner,  and  marks  of  refpeft,  with  which  thofe  two  of 
them,  who  are  fent  with  a  bill  to  tht  Commons,  are  ft* 
deliver  it#  > 


OF    ENGLAND,   ;    ui 

alterations  whioh  one  of  the  two  Ho&fej  de» 
fires  to  make  in  a  bill  lent  to.  it  by. the  other; 
renders  a  conference  between  them  neceffary* 
the  Deputies  of  the  Commons  to  the  Com- 
mittee Which  is  then,  formed  of  Members 
fcf  both  Houlesf,  are  to  remain  tincovered. 
Laftly,  thotfe  bills  Which  (in  whichever  of  the 
t#4  tfoufes  they  h&V£  originated)  have  beeft 
ftgf#e4  to  ty  both,  ftiuft  be  deposed  in  th* 
Boufe  of  Lords,  there  to  remain  till  the  Royal 
jaeaftfetefigfiified.' 

Bflftdes/  t&e  Larth  are  Members  of  thi 
Legiflatur€i  hf  virftieef  A  tight  inherent  in  their 
perions,  4ftd  they,  art  foppofed  to  lit  ifr  FarKa* 
Jhent  6*1  their  <y#ff  acfcount^  and  for  the  fup* 
p>6ft  $f  the**  own  interefts.  In  confeqtfence 
ft#th&  tfcey  Save  the  privilege  of  gitin^  their 
l&tb'by  frosfies  (a);  and,  when  any  of  them 
fllffent  ftofti  tke  refofrrtiotas  of  their  Houfe,  tfiey 
vc&f  enter  a  proteft  agairtft  them,  containing 
the  f(£bmi  of  their  -partirtrtar  opinion,  Ih  a 
1M>r4,  as  this  part  of  the  Legiflature  is  deftmed 
frequently  to  balance  the  power  of  the  People, 
what  it  could  not  receive  in  real  ftrength, 
it  has  received  in  outward  fplendor  and  great- 
fa)  The  Commons  have  not  that  privilege,  becaafe 
they  are  themfelves  proxies  for  the  People.— Sec  Coke's 
Inft,  iv.  p.  41. 

Qj. 
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fiefs ;  fo  that,  when  it  cannot  refift  by  its 
weight,  it  overawes  by  its  apparent  magni- 
tude. 

In  fine,  as  thefe  various  prerogatives  by 
which  the  component  parts  of  the  Legiflature 
are  thus  made  to  balance  each  other,  are  all 
intimately  conneded  with  the  fortune  of  State, 
.  ,and  flourifh  and  decay  according  to  the  viciffi- 
tudes  of  public  prosperity  or  adverfity,  it  thence 
follows,  that,  though  diffurencesof  opinions  may 
at  fome  times  take  place  between  thofe  parts, 
there  can  fcarcely  arife  any,  when  the  general 
welfare  is  really  in  queftion.    And  when,  to 
refolve  the  doubts  that  may  arife  in  political 
fpeculations  of  this  kind,  we  caft  our  eyes  on 
the  debates  of  the  two  Houfes  for  a  long  fuo* 
ceffion  of  years,  and  fee  the  nature  of  the 
laws  which  have  been  propofed,  of  thofe  which 
have  paffed,  and  of  thofe  which  have  been 
rejefted,  as  well  as  of  the  arguments  that  have 
been  urged  on  both  fides,  weihall  remain  con- 
vinced of  the  goodnefs  of  the  principles  on 
which  the  Englifh  Legiflature  is  formed. 
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CHAP.    IV. 

A  third  Advantage  peculiar  to  the  Englijh  Govern- 
ment. The  Bufinefs  of  propofmg  Laws,  lodged 
in  the  Hands  of  the  People* 

A  Third  circumftance  which  I  propofc 
to  fhow  to  be  peculiar  to  the  Englifh 
Government,  is  the  manner  in  which  the 
refpe&ive  offices  of  the  three  component  parts 
of  the  Legislature  have  been  divided,  and  al- 
lotted to  each  of  them. 

If  the  Reader  will  be  pleafed  to  obferve,  he 
will  find  that  in  moll  of  the  ancient  free  States, 
the  fhare  of  the  People  in  the  bufinefs  of  Le- 
giflation,  was  to  'approve,  or  reject,  the  pro* 
pofitions  which  were  made  to  them,  and  to  give 
the  final  fan&ion  to  the  laws*  The  function 
of  thofe  Perfons,  or  in  general  thofe  Bodies, 
who  were  intruded  with  the  Executive  power, 
was  to  prepare  and  frame  the  Laws,  and  then 
to  propofe  them  to  the  People :  and  in  a  word; 
they  poflefled  that  branch  of  the  Legislative 
power  which  may  be  called  the  initiative,  that 
i$,  the  prerogative  of  putting  th^t  power  ia 
a&ion  (a.) 

{a)  This  power  of  previoofly  confidering  and  appro*- 
kg  fuch  laws  as  were  afterwards  to  be  propounded  so 

<3L3 
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This  initiative 9  or  exclufive  right  of  pro- 
pofing,  in  Legiflative  affemblie^,  attributed  to 
the  Magifltates,  is  iadeed  very  ufeful;  *fld  pei* 
taps  cten  neceffary,  in  St*t$$  of  a  republican 
form,  for  giving  a  p^rm^nepc^  to  the  laws,  as 
well  as  for  preventing  the  difonjers.afrd  ftrug- 
gles  for  power  which  have  been  mentionfed  be- 
fore ;  but  upon  examination  we  fliall  find  that 
this  expedient  is  attended  with  inconveniences 
of  little  lefs  magnitude  than  the  evils  it  is  . 
meant  to  remedy. 

the  People,  was,  id  tbe  firft  doits  of  the  Roman  Re* 
vpublic,  conftantly  exercifed  by  the  Senate  t  laws  wore. 
made,  Pofuli  jufu,  tx  au&oritate  Strut  us.  Even  in  cafes 
of  ele&ions,  the  previous  approbation  and  auftorit&s  of 
the  Sebate,  whh  regard  to  thofe  perfens  who  warn  of* 
fered  to  ft*  fuffrages  of  the  People,  wa*  required.  Turn 
*nim  turn  gereiat  is  magiftratum  qui  ceperat*  J!  Pstres  *«- 
teres  non  grant  faffs.      Cic.  pro.  Plancio,  £. 

At  Venice  the  Senate  alio  exercifes  powers  of  the  fame 
kind,  with  regard  to  the  Grand  Council  or  Affembly  of 
the  Nobles,  In  the  Canton  of  Beta,  nil  propoMoni  omfe 
be  difcufied  in  the  Little  pous^l^^i^h  is  op^Bpofcd  o£ 
twenty -feven  Members,  before  th^v  ye*  laid  before  the 
Council  of  the  tfwc i  hundred,  in  whom  refides   the  fo- 
vereigniy  of  the  whole  Canton:  And  in  fceneva,  the  law* 
ii9  ".that  hothkig  i&ali  be  .treated  in  tht;€etur*I totneitj* 
"  or  Aflembly  of  the  Citizens,  which  has  not  been  pre- 
"  vioufly  treated  and  approved  in  the   Council  of  the 
«•  v7<wo  hundred ;   ahd  that  1*$**%  AMU  -fc*U*a»d,  i*„)h*r 

«'  Tm»  hundred,  which  has.  not  ieen.  j>rt*-ioiii]y  Aeatg^ 
«  and  approve^  in  the  Council  of  the  Twenty-five. 
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.  Thefe  Magistrates,  or  Bodies,  at  firft  indeed 
apply  frequently  to  the  Legislature  for  a  grant 
of  fuch  branches  of  power  as  they  dare  not  of 
themfeives  afluroe,  or  for  the  removal  of  fuch 
obfiacles  to  their  growing  authority  as  they 
do  not  yet  think  it  fafe  for  them  peremptorily 
to  fet-aiide.  Bui:  when  their  authority  has  at 
length  gained  a  fuficient  degree  of  extent  and 
liability,  as  farther  manifestations  of  the  will 
q{  the  Legiflature  could  then  only  create  ob- 
&ru<ftions  to  the  exereife  of  their  power,  they 
begin  to  confider  the  Legiflature  as  an  enemy 
whom  they  muft  take  great  care  never  to  roufe, 
.They  confequently  convene  the  AfTembly 
of  the  People  as  feldom  as  they  can.  When 
they  do  it,  they  carefully  avoid  propofing 
My  thing  favourable  to  public  liberty.  Soon 
they  even  entirely  ceafe  to  convene  the  AfTem- 
bly at  all ;  and  the  Pepple,  after  thus  lofing 
the  power  of  legally  aflerting  their  rights,  are 
«pofed  to  that  which  is  the  highefl:  degree  of 
political  ruin,  the  lofs  of  even  the  remem- 
brance of  then^;  unlefs  fome  indjred:  means 
are  found,  by  which  they  may  from  time  to 
time  give  life  to  their  dormant  privileges; 
paeans  which  may  be  found,  and  fucceed 
pretty  well  in  final!  States,  where  provifions 
$an  more  eafily  be  made  to  anfwer  their  in- 
•       -■■  -  Q_4 
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{ended  ends,  but  in  States  of  confiderable  ex- 
tent, have  always  been  found,  in  the  event, 
to  give  rife  to  diforders  of  the  fame  kind  with 
thofe  which  were  at  firft  intended  to  be  pre- 
vented. 

But  as  the  capital  principle  of  the  EnglHh 
Conftitution  totally  differs  from  that  which 
forms  the  bafis  of  Republican  Governments, 
fo  is  it  capable  of  procuring  to  the  People 
advantages  that  are  found  to  be  unattain- 
able in  the  latter*  It  is  the  People  in  Eng- 
land* or  at  leaft  thofe  who  reprefent  them, 
who  poffefs  the  initiative  in  Legiflation,  that 
is  to  fay,  who  perform  the  office  of  framing 
laws,  and  propofing  them.  And  among  the 
many  circumftances  in  the  Englifli  Govern- 
ment, which  would  appear  entirely  new  to  t\\e 
Politicians  of  antiquity,  that  of  feeing  thf 
perfQn  intrufted  with  the  Executive  power  bear 
that  fliare  in  Legiflation  which  they  looked  up- 
on as  beipg  neeeflarily  the  lot  of  the  People, 
and  the  People  that  which  they  thought  the 
indifpenfable  office  of  its  Magiftrates,would  not 
certainly  be  the  leaft  occafion  of  their  furprize* 
I  forefee  that  it  will  be  obje&ed,  that,  as 
the  King  of  Englapd  has  the  power  of  dif- 
folving,  and  even  of  not  calling  Parliaments, 
he  is  hereby  poffefled  of  a  prerogative  which 
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in  fad  is  the  fame  with  that  which  I  have juft 
now  reprefented  as  being  fo  dangerous. 

To  this  I  anfwcr,  that  all  circumftances 
ought  to  be  combined  together.  Doubtlefs,  if 
the  Crown  had  been  under  no  kind  of  depen- 
dence whatever  on.  the  people,  it  would  long 
fince  have  freed  itfelf  from  the  obligation  of 
calling  their  Reprefentatives  together ;  and  the 
Britifli  Parliament,  like  the  National  Affem- 
blies  of  feveral  other  Kingdoms,  would  moll 
likely  have  no  exiftence  now,  except  in  Hiftory. 

But,  as  we  have  above  feen,  the  neceffities 
of  the  State,  and  the  wants  of  the  Sovereign 
himfelf,  put  him  under  a  neceffity  of  having 
frequently  recourfe  to  his  Parliament;  andtKen 
the  difference  may  be  feen  between  the  prero- 
gative of  not  calling  an  Affembly,  when  power- 
ful caufes  neverthelefs  render  fuch  a  meafure 
peceffary,  and  the  exclufive  right,  when  an  Af- 
fembly is  convened,  of  fropofing  laws  to  it. 

In  the  latter  cafe,  though  a  Prince,  let  us 
even  fuppofe,  in  order  to  fave  appearances, 
might  condefcend  to  mention  any  thing  be- 
fides  his  own  wants,  it  would  be  at  moft  to 
propofe  the  giving  up  of  fome  branch  of  his 
prerogative  upon  which  he  fet  no  value,  or  to 
reform  fuch  abufes  as*his  inclination  does  not 
Jead  him  to  imitate  j  but  he  would  be  very 
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Sareful  hdt  td  toiach  any  points  which  might 
materially  affeft  his  authority. 

Befides,  a$  all  hi*  comceffionp  would  be 
made,  or  appear  to  be  made,  of  his  own  mb* 
tion,  and  would  in  fome  meafure  feem  tp  fpring 
from  the  a&ivity  of  his  zeal  far  the  public  wel- 
fare, all  that  he  might  offer,  though  in  fad 
ever  lb  inconsiderable,  would  be  reprefented 
by  him  as  grants  of  the  mdft  important  na- 
ture, and  for  which  he  expedfc?  the  highest  gra* 
ttdudc*  Laftly,  it  would  alfo  be  his  province 
fo  make  reftridions  and  exception*  to  laws 
thus  pz;opofed  by  huufelf  j  he  would  alfo  b$ 
the  perfon  who  were  to  chufe  the  words  to  ex* 
prefe  i;hcm,  and  it  would  not  be  regfonable  t? 
expedt  that  he  would  give  himfelf  any  great 
trouble  to  avoid  all  ambiguity  (a), 

{a)  In  the  beginning  of  the  exiftence  of  the  Hoafc  of 
Commons,  bills  were  prefented  to  the  King  under  die 
form  of  Pttitions.  Thofe  to  which  the  King  afiented, 
were  regiftered  among  the  rolls  of  Parliament,  with  his 
anfwer  to  them ;  and  at  th«  cod  of  4ach  Parliament,  the 
Judges  formed  them  into  Statutes,  Several  abufes  hav- 
ing crept  into  that  method  qf  proceeding,  it  was  or- 
dained that  the  Judges  fhould  \n  future  make  the  Sta- 
tute before  the  end  of  every  SeJfioa.  Laffly,  as  cveft 
that  became,  in  procefs  of  time,  infafficiem,  the  frthH 
method  of  filming  bills  waa>eftabli(hed;  that  is  to  fey* 
Jboth  hoafes  now  frame  the  Statutes  in  the  very  form 
and  words  in  which  "they  arc  to  ftand  when  they  luve 
received  the  Royal  aflent. 
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•  But  the  Parliament  of  England  is  not,  as 
3$  iye  feid  before,  bound  down  to  wait  paffively 
^nd  in  filence  for  fuch  laws  a3  the  Executive 
power  may  condefcend  to  propofe  to  thenu 
At  the  opening  of  every  Seffion,  they  of  them- 
felves  take  into  their  hands  the  great  book  of 
the  State;  they  open  all  the  pages,  fad. ex- 
amine every  article. 

When  they  hav.e  :difcovered  abufes,  they 
proceed  to  enquire  into  their  caufes'; — when 
thefe  abufe$  arife  from  an  open  difrpgard 
of  the  laws,,  they  endeavour  to  ftrengthen 
then* ;  when  they  proceed  from  their  insuffi- 
ciency, they  remedy  the  evil  by  additional  pro-, 
vifions  (a). 

(*)  No  popular  Aflembly  ever  enjoyed  the  privilege 
of  flatting,  caar*fltag,  and    propofiag  aew  matter,    to 
fnck  a  degree  as  the  EngHfy  CottmWsIj   Jp  France, 
when  their  General   Eftates-  rw$re  allowed    to  ik,  their. 
remonfirances    were  little    regarded,    4nd    the    particular 
Eftates  of  the  Provinces  dare  now  hardly  prefenf  any,' 
In  Sweden,    the   Power   of  propofing  new  fubje&s   w^s 
lodged  in  an  Aflembly  called  the  Secret  Committee,   com* 
pofed  of  Nobles,  and  a  few  of  the  Clergy ;  and  is  now 
pofleffed  by  the  King.    In 'Scotland,   until   the  Union,' 
all  propdnuons  to  be  laid  before  the  Parliament,  were  to  be' 
framed  by^fte  perfcns   called  the  Lords  of  the  Articles* 
In  refcartf  to  Ireland,    all  bills  muft  be  prepared /by1 
the  Xih^inTift 'Privy  Council,  and  are  to  be  laid  before  *' 
the  ParKaHfcA?  Vf  tie  Lord  Lieutenant,  for   their  af-1 
fent  Ofdifibiitrtmry,nhey  are  allowed  to  difcofi/am6ngr 
them,  what  they  call  Heads  of  a  bill,  which  the  LorA* 
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Nor  do  they  proceed  with  lefs  regularity 
and  frepdom,  in  regard  to  that  important  ob- 
ject, fybfidies.  They  are  to  be  the  fole  Judges 
of  the  quantity  of  them,  as  Well  as  of  the  ways 
and  means  of  raifing  them;  and  they  need 
not  come  to  any  refolution  with  regard  to  them, 
t3I*they  fee  the  fafety  of  the  Subject  com- 
pletely provided  for.  In  a  word,  the  making 
of  laws,  is  not,  in  fuch  an  arrangement  of 
things,  a  gratuitous  contradfc,  in  which  the 
People  are  to  take  juft  what  is  given  them, 
and  as  it  is  given  them  : — it  is  a  contradfc  in 
which  they  buy  and  pay,  and  in  which  they 
themfelves  fettle  the  different  conditions,  and 
furnifh  the  words  to  exprefs  them. 

The  Englifli  Parliament  have  given  a  ftill 
greater  extent  to  their  advantages  on  fo  im- 
portant a  fubjedt.  They  have  not  only  fe- 
cured  to  themfelves  a  right  of  propofing  laws 
and  remedies,  but  they  have  alfo  prevailed 

Lieutenant  is  defired  afterwards  to  transmit  to  the  King, 
who  fdefts  out  of  them  what  daufes  he  thinks  proper* 
or  lets  the  whole  afide  ;  and-  is  not  expefted  to  give  at 
any  time,  any  precife  anfwer  to  them.  And  in  repub- 
lican Governments,  MagiHrates  are  never  at  reft  till 
they  have  entirely  fecurcd  to  themfelves  the  important 
privilege  of  p^FfiHi  nor  does  this  follow  merely  from 
their  ambition ;  it  is  alfo  the  confoqoeace  of  the  fitaatioo 
they  are  in,  from  the  principles  of  that  mode  of  Goffcqw 
menu 
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on  the  Executive  power  to  rendunce  all  claim 
to  do  the  fame.     It  is  even  a  conftant  rule 
that  neither  the  King,  nor  his  Privy  Council, 
can  make  any  amendments  to  the  bills  pre* 
ferred  by  the  two  Houfes ;  but  the  King  is 
merely  to  accept  or  rejedt  them  :  a  provifion 
this,  which,  if  we  pay  a  little  attention  to  the 
fubjeft,  we  ihall  find  to  have  been  alfo  ne- 
ceffary  for  completely  fecuring  the  freedom  and 
regularity  of  the  parliamentary  deliberations^). 
I  indeed  eonfefs  that  it  feems  very  natural, 
in  the  modelling  of  a  State,  to  intruft  this 
very   important   office  of  framing  laws,    to 
thofe  perfons  who  may  be  fuppofed  to  have 

{a)  The  King  indeed  at  times  fends  meflages  to  either 
Houfe ;  and  nobody,  I  think,  can  wiih  that  no  means  of 
ihtercourfe  fliould   exift  between    him  and  his  Parlia- 
ment.    But  thefe  meflages  are  always  cxprefled  in  very 
general  words  j  they  are  only  made  to  defirc  the  Houfe 
to    take   certain    fubje&s   into  their   conudcration  ;  no 
particular  articles  or  clanfes  are  erprefled ;  the  Com- 
mons are  not  to  declare,  at  any  fettled  time,  any  fo- 
kmn  acceptation  o*  rejection  of  the  proportion  made 
by  the  King;  and,  in  ihort,   die  Houfe  follows  the 
fame  mode  of  proceeding,  with  refpeft  to  fach  meflages, 
as  they  nfually  do  in  regard  to  petitions  prefented  by 
private  individuals.     Some    member    makes  a   motion 
upon  the  fubjea  exprefled  in  the  King's  meflkgej  a  bill 
is  framed  in  die  nfual  way ;  it  may  be  drop?  at  every 
ftage  of  it ;  >and  it  is  never  the  propofal  of  the  Crown, 
bat  the  motions  of-  fome  of  their  own  Members,  which 
the  Houfe  difcaft,  and  finally  accept  or  repg. 


before  acquired  experience  and  wiftJom,  in  til* 
management  of  public   affairs*      But   tvtiM 
fcave  unfortunately  demonstrated,  that  public* 
emglagrmfcnts  and  power  imptove  the  uftder* 
ftanditfg;  of  Men  in  a  lefs  -degree  than  thejr 
pervert  their  views  *  and  it  has  been  6)tmd 
i&  the  iffue,  that  jthe  effeft  of  a<  regulation 
which,  at  firft  fight,  feems  fo  perfediy  con* 
ftmant  with  prudence,  is  to  confine  the  Peopla 
to  a  mere  paffive  and  defenfive  fliare  in  hepU 
Ration,  and  to  deliver  them  up  to  the  con- 
tiftUat  estcrprizes  of  thofe  who/  at  the  fame 
timejfcat  they  are  tinder  the  greateft  tempta* 
tionsf  tfr  deceive  tbew,  poflefe  the.moft  power* 
ful  means  of  effecting  it. 
.   If  we  caft  our  eyes  on  the  Hiftory  of  the 
ancient  Governments,    in  thole  times  when 
the  perfons  entrufted  with  the  Executive  pow- 
er were  ftill  in  a  ftate  of  dependence  on  the  Lc* 
giflature,  and  confequently  frequently  obliged 
to  have  recourfe  to  it,  we  fhall  fee  almoft  con- 
tinual inftances  of  felfifh  and  infidious   laws 
propofed  by  them  to  the  Affemblies  of '  the 
people. 

And  thofe  Men  in  whofe  wifdom  the  law 
had  at  firft  placed  fo  much  confidence,  be- 
came, m  the  iffue,  fo  loft  to  all  fenfe  of 
fhame  and  duty,  that  when  arguments  wer« 
found  to  be  no  longer  fuflkienty  they-  had 
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recourfe  to  force;  the  legislative  Affemblie* 
became  fo  marty  fields1  of  battle,  an^  their 
power,  a  real  calamity. 

I  kttow  very  well,  however,  that  there  are 
other  important  cirebmftances  belide*  thofe 
I  have  jufV  mentioned,  whfch  would  prtfrcfif 
diforfcr*  of  this  kind,  froni  taking  place  hi 
England  (a).  Btit,  on  the  other  hand^  let  us 
Call  to  mind  that  the  perfon  who,  inEngland* 
is  inverted  with  the  Executive ;  authofitfy 
unites  in. ftimfelf  the  whote  public  powe^'anJ 
'majefly.  Let  Us  reprefent  to  oitfielves  thd 
great  and  fole  Magiftrate  of  the  Nation,  preff- 
mg  the  acceptance  of  thofe  htw»  -wkiek- 1**- 
had  propofed,  with  a  vehemence  fuited  to  the 
ufual  importance  df  hrs/defi^ns,  with  the 
warmth  of  Monarchical  .pride,  .whicji  .mull 
meet  with  no  refuel,  and  exerting  for  that 
purpofe  all  his  immenfe  refources. 

It  was  therefore  a  matter  of  indifpenfabie 
neceffity,  that  things  Ihould  be  fettled  ifi  Eng- 
land in  the  manner  they  are.  -As  th# 
moving  fprings  of  the  Executive  power  are, 
in  the  hands  of  the  King  a  kinji  of  faired 

i  ,  *  »    !      ••   • 

{a)  I  particularly  mean  here,  the  circuroftance  6f  the 

People  having  entirely  delegated  their  power  to  dieir  Ke- 

prefentatlves :  the.  tonfeq«ences  of  which  Itlfthation  will 

be  iiHcBfied  tn  the  ne^t  Chapter.  .    .    . 
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dcpofitunij  fo  arc  *  thofe  of  the  Legiflativc 
power,  in  the  hands  of  the  two  Houfes* 
The  King  muft  abftain  from  touching  them, 
in  the  fame  manner  as  all  the  fubje&s  of  the 
kingdom  are  bound  to  fubmit  to  his  pre* 
rogatives.  When  he  fits  in  Parliament, 
he  has  fefiy  we  may  fay,  his  executive, 
power  without  doors,  and  can  only  aflent, 
or  diffent.  If  the  Crown  had  been  allowed 
to  take  an  aftive  part  in  the  bufinefs  of 
making  laws,  it  would  foon  have  rendered 
ufelefs  the  other  branches  of  the  Legiflature. 


C  H  A  P.    V,     . 

In  which  an  Inquiry  is  made,  whether  it  would  be 
an  Advantage  to  public  Liberty,  that  the  Laws 
Jbould  be  enafied  by  the  Votes  of  the  People  at 
large. 


B 


UT  it  Will  be  faid,  whatever  may  be 
the  wifdom  of  the  Englilh  Laws,  how 
great  foever  their  precautions  may  be  with 
regard  to  the  fafety  of  the  individual,  the 
People,  as  they  do  not  themfelves  exprefsly  enad 
them,  cannot  be  looked  upon  as  a  free  People. 
The  Author  of  the  SocialContraft  carries  this  opi* 
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nion  evea  farther ;  he  fays,  that,  "  thougli 
€t  the  people  of  England' think  they  are  free, 
u  they  are  much  miftaken ;  they  are  fo  only 
u  during  the  ele&ion  of  Members  for  Par- 
u  liament :  as  foon  as  thefe  are  eledted,  the 
"  People  are  (laves — they  are  nothing  (a)" 

Before  I  anfwer  this  objection,  I  ihall  ob* 
ferve  that  the  word  Liberty  is  one  of  thofe 
which  have  been  moflr  mifunderftood  or  mif- 
applied. 

Thus,  at  Rome,  where  that  clafs  of  Citi- 
zens who  were  really  Mailers  of  the  State, 
were  fenfible  that  a  lawful  regular  authority, 
once  trufted  to  a  fingle  Ruler,  would  put  an 
end  to  their  tyranny,  they  taught  the  People 
to  believe,  that,  provided  thofe  who  exercifed 
a  military  power  over  them,  and  overwhelmed 
theih  with  infults,  went  by  the  names  of 
Confides,  Difiatores,  Patriciiy  Nettles,  in  a 
word,  by  any  other  appellation  than  that 
horrid  one  of  Rex,  they  were  free,  and  that 
fuch  a  Valuable  fituation  muft  be  preferved 
at  the  price  of  every  calamity. 

In  the  fame  manner,  certain  Writers  of 
the  prefent  age,  mifled  by  their  inconfiderate 
admiration  of   the  Governments    of  ancient 

(0)   Sec  M.  RouiTcau's  Social  Contract,  chap.  xv. 
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times,  and  perhaps  alfo  by  a  defire  of  preferr- 
ing lively  contrafts  to  what  they  call  the  de- 
generate manners  of  our  modern  times,  have 
cried  up  the  governments  of  Sparta  and  Rome, 
as   the  only  ones  fit  for  us  to  imitate.    In 
their  opinions,  the  only   proper  employment 
of  a  free  Citizen  is,  to  be  either  incejfantly  af- 
fembled  in  the  forum,  or  preparing  for  war. — Be  - 
ing  valiant ,  inured  to  hardfloips,  inflamed  with  an 
ardent  love  of  one's  Country,  which  is,  after  all, 
nothing  more  than  an  ardent  defire  of  injur- 
ing all  Mankind  for  the  fake  of  that  Society 
of  which  we  are  Members— -and  with  an  ardent 
love  of  glory y  which  is  likewife  nothing  more 
than  an  ardent  .defire  of  committing  Slaugh- 
ter, in  order  to  make  afterwards  a  boaft  of  it, 
have  appeared  to  thefe  Writers  to  be  the  only 
focial  qualifications  worthy  of  our  efteem,  and 
of  the  encouragement  of  law-givers  (a).    And 
while,  in  order  to  fupport  fuch  opinions,  they 
have  ufed  a  profufion  of  exaggerated  expref- 
fions  without  any  diftind:  meaning,  and  perpe- 
tually repeated,  though  without  defining  them, 
the   words  daftardlinefs,  corruption,  greatnefs   of 

(a)  I  have  ufed  all  the  above  erpreffions  in  the  fame 
fenfe  in  which  they  were  ufed  in  the  ancient  Common- 
wealths,  and  (till  are  by  moil  of  the  Writers  who  defcribc 
their  Governments. 
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Jbuf,  and  virtue,  they  have  never  once  thought 
of  telling  us  the  only  thing  that  was  worth  our 
knowing,-  which  is,  whether  men  were  happy 
under  thofe  Governments  which  they  fo  much 
exhorted  us  to  imitate. 

Nor,  while  they  thus  mifapprehended  the 
only  rational  defign  of  civil  Societies,  have 
they  better  underftood  the  true  end  of  the  parti- 
cular inftitutions  by  which  they  were  to  be  re- 
gulated. They  were  fatisfied  when  they  faw 
the  few  who  really  governed  every  thing  in: 
the  State,  at  times  perform  the  illufory  cere* 
mony  of  aflembling  the  body  of  the  People, 
that  thfey  might  appear  to  confult  them  :  and 
the  mere  giving  of  votes,  under  any  difadvan- 
tage  in  the  manner  of  giving  them,  and 
how  much  foever  the  law  might  afterwards 
be  otglefted  that  was  thus  pretended  to  have 
been  made  in  common,  has  appeared  to  them 
to  be  Liberty. 

But  thofe  Writers  are  in  the  right :  a 
Man  who  contributes  by  his  vote  to  the 
paffing  of  a  law,  has  himfelf  made  the  law ; 
in  obeying  it,  he  obeys  himfelf,  — he  there- 
fore is  free.  A  play  on  words,  and  no- 
thing more.  The  individual  who  has  voted 
in   a  popular  legtflative  Affembly,    has   not 
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tnade  the  law  that  has  p&fied  in  it;  he  has 
kmly  contributed,  or  feemed  to  contribute,  to- 
wards enafting  it,  for  his  thoufandth,  or  even 
ten  thoufandth  iharee  he  has  had,  no  oppar* 
tunity  of  making  his  objections  to  the  pro- 
pofed  law,  or  of  canvaffing  it,  or.  of  propos- 
ing reftri&ions  to  it,  and  he  has  only  been 
allowed  to  exprefs  his  aflcnt,  or  diflent.  When 
a  law  is  palled  agreeably  to  his  vote,  it  is 
not  as  a  confequence  of  this  his  vote  that 
his  will  happens  to  take  place ;  it  is  becaufe 
a  number   of  other  Men  have  accidentally 
thrown   themfelves   on    the  fame    fide  with 
him ; — when  a  law  contrary  to  his  intentions 
is  ena&ed,   he  mull  neverthelefs  fubmit  to 

This  is   not  all ;   for  though  we    fhould 
fuppofe  that  to  give  a  vote  is  the  effential 
conftituent  of  liberty,  yet,  fuch  liberty  could 
only  be  faid  to  laft  for  a  (ingle  moment,  after 
which  it  becomes  neceflary  to  truft  entirely 
to  the  difcretion  of  other  perfons,  that  is,  ac- 
cording to  this  do&rine,  to  be  no  longer  free. 
It  becomes  neceflary,  for  inftance,  for  the  Ci- 
tizen who  has  given  his  vote,  to  rely  on  the 
honefty  of  thofe  who  colled  the  fuffragesj 
and  more  than  once  have  falfe  declarations  been 
made  of  them. 
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Tfhe  Citizen  muft  alfo  truft  to  other  per- 
Jbns  for  the  execution  of  thofe  things  which 
have  been  refolved  upon  in  common:  and 
when  .  the  aflfembly  fliall  have  feparated,  and 
he<fhall  find  himfelf  alone,  in  the  prefence 
of  the  Men  who  are  invefied  with  the  public 
power,  of  the  Confute,  for  inftance,  or  of  the 
Dictator,  he  will  have  but  little  fecurity  for 
the  continuance  of  his  liberty,  if  he  has  only 
that  of  having  contributed  by  his  fufirage  to- 
wards ena&ing  a  law  which  they  are  determined 
tonegleft, 

What  then  is  Liberty  ?  Liberty,  I  would, 
anfwer,  fo  far  as  it  is  poffible  for  it  to  exift 
in  a  Society  of  Beings  whofe  interefts  are 
almoft  perpetually  oppofed  to  each  other, 
coijfifts  in  this,  that,  every  Man,  while  he  re- 
fye&s  the  perfons  of  others,  and  allows  them 
quietly  to  enjoy'  the  produce  of  their  indufiry% 
he  certain  himfelf  Ukewife  to  enjoy  the  pro- 
duce of  his  own  indujlry,  and  that  his  per* 
fon  be  alfo  fecure.  But  to  contribute  by  one's 
fuffrage  t<?  procure  thefe  advantages  to  the 
Community,— to  have  a  lhare  in  eftablifliing 
that  order,  that  general  arrangement  of  things, 
by  means  of  which  an  individual,  loft  as  it 
were  in  the  croud,  is  effectually  protected,— 
to  lay  down  the  rubs  to  be  obferved  by  thpf* 
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who,  being  irtvefted  with  a  confiderablo  power, 
are  charged  with  the  defence  of  individuals, 
and  provide  that  they  lhould  newer  traafgrefa 
them, — thefe  are  fun&ions,  are  ads  of  Go- 
vernment,  but  not  conftituent  parts  of  Li* 
berty. 

To  exprefs  the  whole  in  two  words :  Tfl 
concur  'by  one's  fuffrage  in  enafting  Hws,  b 
to  enjoy  a  fhare,  whatever  it  maybe,  of  Power  : 
to  live  in  a  Hate  where  the  lawt  are  equal  fdr 
all,  and  fure  to  be  executed  (whatever  maybe 
the  means  by  which  thefe  advantages  are  at- 
tained) is  to  be  free. 

Be  it  fo ;  we  grant  that  to  give  one's  fuf- 
frage is  not  liberty  itfelf,  but  only  a  means  of 
procuring  it,  and  a  means  too  which  may  de- 
generate to  mere  form ;  we  grant  alfo,  that 
it  is  poffible  that  other  expedients  might  be 
found  for  that  purpofe,  and  that,  for  a  Man  to 
decide  that  a  State  with  whofe  Government 
and  interior  adminiftration  he  is  unacquainted, 
is  a  State  in  which  the  People  are  Jlaves, 
are  nothing,  merely  becaufe  the  Comitia  of  an- 
cient Rome  are  no  longer  to  be  met  with 
in  it,  is  a  fomewhat  precipitate  decifion. 
But  Hill  we  muft  continue  to  think,  that  li- 
berty would  be  much  more  complete,  if  the 
People  at  large  were  exprefsly  called  upon  to 
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give  their  opinion  concerning  the  particular 
provisions  by  which  it  is  to  be  fecured,  and 
that  the  Englilh  laws,  for  inftance,  if  they  were 
made  by  the  fuffrages  of  all,  would  be  wifer, 
more  equitable,  and,  above  all,  more  likely  to 
be  executed.  ,  To  this  objection,  which  if 
Gertainly  fpecious,  I  fhall  endeavour  to  give  an 
anfwer, 

.  If,  in  the  firft  formation  of  a  civil  Society, 
the  only  care  to  be  taken  was  that  of  eftablifli* 
ing,  once  for  all,  the  feveral  duties  which 
every  individual  owes  to  others,  and  to  the 
State-, — if  thofe  who  are  intruded  with  the 
care  of  procuring  the  performance  of  thefe 
duties,  had  neither  any  ambition,  nor  any 
other  private  paffions,  which  fuch  employ- 
ment might  put  in  motion,  and  furnifh  the 
means  of  gratifying;  in  a  word,  if  looking 
upon  their  funftion  as  a  mere  tafk  of  duty, 
they  were  never  tempted  to  deviate  from  the 
intentions  of  thofe  who  had  appointed  them, 
I  confefs  that  in  fuch  a  cafe,  there  might  be 
no  inconvenience  in  allowing  every  individual 
to  have  a  fhare  in  the  government  of  the  com- 
munity of  which  he  is  a  member ;  or  rather 
I  ought  to  fay,  in  fuch  a  Society,  and  among 
fuch  Beings,  there  would  be  no  occafion  for 
any  Government. 

R4 
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But  experience  teaches  us  that  many  mtoii 
precautions,  indeed,  are'  necefiary  to  oblige 
Men  to  be  juft  towards  each  othir :  nay,  *the 
very  firft  expedients  that  m&y  be  exp^&edto 
conduce  to  fuch  an  end,  fupply  the  moft  frxrft'- 
ful  fource  of  the  evils  which  are  propofed 
to  be  prevented.  Thofe  laws  which  were 
intended  to  be  equal  for  all,  are  foon  warped 
to  the  private  convenience  of  thofe  who  have 
been  made  the  administrators  of  them :— in- 
itiated at  firft  for  the  protedtion  of  all,  they 
foon  are  made  only  to  defend  the  ufurpations 
of  a  few ;  and  as  the  People  continue  to  re- 
fped  them,  while  thofe  to  whofe  guardian- 
fhip  they  were  intrufted  make  little  account 
of  them,  they  at  length  have  no  other  efFeft 
than  that  of  fupplying  the  want  of  real  ftrength 
in  thofe  few  who  have  contrived  to  place 
themfelyes  at  the  head  of  the  community^  and 
of  rendering  regular  and  free  from  danger  the 
tyranny  of  the  fmaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus 
have  a  tendency  to  refult  "from  the  very  na- 
ture of  things, — to  oblige  thofe  who  are  in  :a 
manner  ^Matters  of  the  law,  to  conform  them- 
felves  to  it,— to  render  ineffectual  the  fllent, 
powerful,  and  ever  a£tive  confpiracy  of:  thofe 
who  govern,  requires  a  degree  of  knowledge 


t«4<a  fpirit  of  perfeverance,  whigh  ,arp  not>  to 
be.  expeded  from  the.multituc^«     

The  greater  pan  of  thofe  who  compote 
this  multitude,  taken  up  with  the  care  of  pro^ 
Y^ding. for  their  fubfiftence,  have  neither  fuf- 
ficient  leifure,  nor  even,  in  confequence  of 
their  more  imperfeft  education,  the  degree  of 
information  requifite  for  functions  of  this 
kind.  Nature,  befides,  who  is  fparing  of 
her  gifts,  has  bellowed  upon  only  a  few  Men 
an  underftaading  capable  of  the  complicated 
refearches  of  Legiflation;  and,  a$  a  fick  Matt 
trufts  to  his  Phyfician,  a  Client  to  his  Lawyer, 
fo  the  greater  number  of  the' Citizens  muft 
truft  tQ  thofe  who  have  more  abilities  than 
thetnfelves  for  the  execution  of  things  which, 
at  the  fame  time  that  they  fo  materially 
concern  thpm,  require  fo  many  qualifications 
to  perform  them  with  any  degree  of  fuffi- 
ciency. 

To  thefe  confiderations,  of  themfelves .  £> 
material,  another  muft  be  added,  which  is 
if  poffible  of  flill  greater  weight.  This  is,  that 
the  multitude,  in  confequence  of  their  very 
being  a  multitude,  are  incapable  of  coming  to 
any  mature  refolution, 

Thofe  who  compofe  a  popular  Aflemtyy 
are  not  a&uated,  in  the  courfe  of  their  de- 
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liberations,  by  any  clear  and  precife  view  of 
any  prefent  or  pofitive  perfonal  intereit.  A$ 
they  fee  themfelvcs  loft  as  it  were  in  the  croud 
of  thofe  who  are  called  upon  to  exercife  the 
fame  function  with  themfelves,— as  they  know 
that  their  individual  votes  will  make  no  change 
in  the  public  resolution,  and  that,  to  whatever 
fide  they  may  incline,  the  general  refult  will 
nevfcrthelefs  be  the  fame,  they  do  not  under* 
take  to  enquire  how  far  the  things  propofed 
to  them  agree  with  the  whole  of  the  lawa 
ilready  in  being,  or  with  the  prefent  circum- 
fiances  of  the  State,  becaufe  Men  will  not  en- 
ter upon  a  laborious  ta&,  when  they  know 
that  it  can  fcarcely  anfwer  any  purpofe. 
■  It  is,  however,  with  difpofitiontf  of  this  kitid, 
and  each  relying  on  all,  that  the  Affembly  of 
the  People  meets.  But  as  very  few  among 
them  have  previoufly  confidered  the  fubje&A 
on  which  they  are  called  upon  to  determine, 
very  few  carry  along  with  them  any  opinion  or 
Inclination,  or  at  leaft  any  inclination  of  their 
own,  and  to  which  they  are  refolved  to  ad- 
here. As  however  it  is  neceffary  at  laft  to  come 
to  fome  refolution,  the  major  part  of  them 
are  determined  by  reafons  which  they  would 
bluih  to  pay  any  regard  to,  on  much  lefs  fe- 
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rious  occafions.  An  unufual  fight,  a  Change 
of  the  ordinary  place  of  the  Affembly,  a  fud- 
dcri  difturbance,  a  rumour,  are,  amidft  the  ge- 
neral want  of  a  fpirit  of  decifion,  the  fufficim  ratio 
of  the  determination  of  the  greateft  part/ty; 
ind  from  this  affemblage  of  feparate  wills, 
thus  formed  haftily  and  without  refle&ion,  a 
general  will  refults,  which  is  alfo  void  of  re** 
fle&ion. 

If,  amidft  thefe  difadvantages,  the  Affemblj 
were  left  to  tbemfclves,  and  no  body  had  an 
intereft  to  lead  them  into  error,  the  eyil, 
though  Very  great,  would  not  however  be 
extreme,  becaufe  fuch  an  aflembly  never  being 
called  upon  but  to  determine  iipon  an  affirmative 
or  negative,  th$t  is,  neter  having  but  two  cafes  to 
choofe  between,  there  would  be  an  equal  chance 
for  their  choofing  either;  and  it  might  bo 
hoped  thtt  at  every  other  turn  they  would  tako 
the  right  fide. 

But  the  Combination  of  thofe  who  fltare  ci- 
ther in  the  aftual  excrcife  of  the  public  Power, 

fw)  Every  one  knows  of  how  much  importance  it 
was  in  the  Roman  Commonwealth,  to  aflemble  the 
People,  in  one  place  rather  than  another.  In  order 
to  change  entirely  the  nature  of  their  refoltrridas, ,  it 
was  often  ftifici«nt  to  hide  from  them,  or  let  them 
fee,  the  Capitol 
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6r  in  its  advantages,  do  not  thus  allow  them- 
filvcs  to  fit  down  in  inaction.  They  wake, 
while  the  People  fleep.  Entirely  taken  up  with 
tb©  thoughts  of  their  own  power,  they  live  but 
to  increafe  it.  Deeply  verfed  in  the  managew 
mentof  public  bufinefs,  they  fee  at  once  all 
the  poffible  coniequenees  of  meafures.  And 
as  they  have  the  exclusive  direction  of  the 
fprings  of  Government,  they  give  rife,  at 
their  pleafure,  to  every  incident  that  may 
ftiflueivce  the  minds  of  a  multitude  who  are' 
not  on  their  guard,  and  who  wait  for  fome 
eveftt  or  other  that  may  finally  determine 
them. 

It  is  they  who  convene  the  Aflembly,  and 
diflblve  it ;  it  is  they  who  offer  propofitiohs, 
and  make  fpeeches  to  it.  Ever  a&ive  in  turn- 
ing to  their  advantage  every  circumftance 
that  happens,  they  equally  avail  themfelves 
of  the  tra&ablenefs  of  the  People  during  pub-* 
lie  calamities,  and  its  heedlefihefs  in  times 
of  profperity.  When  things  take  a  differ- 
ent turn  from  what  they  cxpe&ed,  they  dif- 
mifs  the  Aflembly.  By  prefenting  to  it  ma* 
ny  propofitions  at  once,  and  which  are  to 
be  voted  upon  in  the  lump,  they  hide  what 
is  deftined  to  promote  their  own  private  views, 
or  give  a  colour  to  it,  by  joining  it  with  thing*' 
which  they  know  will  take  hold  of  the  minds 
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of  the  People  (a.)  By  preferring  in  theitf 
fpeeches,  arguments,  and  fads,  which  Men  hato 
'  no  time  to  examine,  they  lead  the  People*  inta 
grots*  and  yetdecifivc  errors ;  and  t&e  common 
places  of  rhetoric,  fupported  by  their  perianal 
influence,  ever  enable  them  to  draw  to  their 
fide  the  majority  of  votes. 

On  the  other  hand,  the  few  (for  there 
are,  after  all,  fome)  who,  having  meditated 
on  the  propofed  queftion,  fee  the  confequence* 
of  the  decifive  ftep  which  is  juft  going  to 
be  taken,  being  loft  in  the  croud,  cannot 
make  their  feeble  Voices  to  be  heard  in  the 
ipidft  of  the  univerfal  noife  and  confufion. 
They  have  it  no  more  in  their  power  to  flop 
the  general  motion,  than  a  Man  in  the  midft 
of  an  army  on  a  march,  has  it  in  his  power 
tp  avoid  marching.  In  the  mean  time,  the 
People  are  giving  their  fuffrages ;  a  majority 

{*)  It  wis  thus  the  Senate,  at  Rome,  aflumed  to  itfelf 
the  power  of  laying  taxer .  They  promifed,  in  the  time  of 
the' war  againft  the  Veientes,  to  give  pay  to  fuch  Citizen* 
as  would  ialift  j  and  to  that  end  they  eftablifhed  a  tribute.  - 
The  people,  folely  taken  up  with  the  idea  of  not  going  to  . 
war  at  their  own  expence,  were  tranfported  with  fo  much  , 
joy,  that  they  crouded  at  the  door  of  the  Senate,  and  lay- 
ing  hold  of  the  hands  of  the  Senators,  called  them  their 
Fathers— Nilil  unquam  acctptmm  a  pkb$  t**tv  gaudio  tr&is  ' 
/***;*  qmcmrfim  it*qt*  Cariam  efe>  pnhtnfgtetfq**  exewtium . 
morns,  Patres  wn  affiliates,  b'c     See  Tit.  Ur.  book  i v. 
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appears  in  favour  of  the  propofal ;  it  is  finally 
proclaimed  as  the  general  will  of  all ;  and  it  is 
at  bottom  nothing  more  than  the  efieft  of  the 
artifices  of  a  few  defigning  Men,  who  are  ex* 
uking  among  themfelves  (a.) 

[a)  I  might  confirm  all  thefe  things  by  numbcrlefs  in* 
fiances  from  ancient  Hiftory  ;  but,  if  I  may  be  allowed,  in 

,  this  cafe,  to  draw  examples  from  my  own  Country,  df  ceie- 
br&n  domefika  fa3ay  I  {hall  relate  fads  which  will  be  no  left 
to  the  purpofe.  In  Genera,  in  the  year  1 707,  a  taw  was  en- 
acted, that  a  General  Aflbmbly  of  the  People  would  be 
held  every  five  years,  to  treat  of  the  affairs  of  the  Re- 
public ;  but  the  Magiftrates,  who  dreaded  thofe  Aflcm-  ' 
blies,  foon  obtained  from  the  Citizens  themfelves  the  re* 
peal  of  the  law;  and  the  firft  resolution  of  the  People, 
in  the  firft  of  thefe  periodical  Affemblies  (in  the  year  171a) 
was  to  abolifh  them  for  era..  The  profound  fccrecy  with. 
which  the  Magistrates  prepared  their  propofal  to  the  Ci- 
tizens on  that  fubjeft,  and  the  fudden  manner  in  which 
the  latter,  when  affembled,  were  acquainted  with  it,  and 
made  to  give  their  votes  upon  it,  have  indeed  accounted 

.  but  imperfectly  for  this  ftrange  determination  of  the  Peo- 
ple; and  the  confternation  which  feized  the  whole  Aflem- 
bly  when  the  refult  of  the  fuffrages  was  proclaimed,  has 
confirmed  many  in  the  opinion  that  feme  unfair  means  had 
been  ufed.  The  whole  tranfa&km  has  been  kept  fecret  to 
this  day;  but  the  common  opinion  on  this  fubjeft,  which 
has  been  adopted  by  M.  Rondeau  in  his  Leans  de  Is 
Montagu,  is  this :  the  Magiftrates,  h  is  faid,  had  pri- 
vately inftruded  the  Secretaries  in  whofe  ears  the  Citizens 
were  to  tubi/fier  their  fuffrages :  when  a  Citizen  faid, 
approbation,  he  was  uoderftood  to  approve  the  propofal  of 
the  Magiftrates ;  when  he  faid,  rejection,  he  was  uftder- 
ftood  to  reject  the  periodical  JfembHes. 
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In  a  word*  thofc  who  are  acquainted  with 
Republican  Governments,  and,  in  general,  whb 
know  the  manner  in  which  bufinefs  is  tranf* 
aded  in  numerous  Aflemblies,  will  not  fcruple 
to  affirm,  that  the  few  who  are  united  to- 
gether, who  take  an  aftive  part  in  public 
affairs,  and  whofe  ftation   makes  them  con* 

la  the  year  17389  the  Citizens  enacted  at  once  into  laws 
a  (audi  Code  of  fbrty-foar  Articles,  by  one  fingle  line 
of  which  they  bound  themfelves  for  ever  to  elect  the  font 
SptMcs  (the  Chiefs  of  the  Council  of  the  Twenty. five)  oat 
of  the  Members  of  the  fame  Council  i  whereas  they  were 
before  free  in  their  choice.     They  at  that  time  fuffercd 
alfo  the  word  approved  to  be  flipped  into  the  law  men- 
tioned in  the  Note   (a)  p.  185,   which  was  tranferibed 
from  a  former  Code ;  the  confequence  of  which  was  to 
render  the  Magiftrates  abfolute  mailers  of  the  Legiflature. 
The  Citizens  had  thus  been  fucceffively  ftripped  of  ail 
their  political  rights,  and  had  little  more  left  to  them  than 
the  pleafure  of  being  called  a  Sovereign  Ajemb/y,  when 
they  met   (which  idea,  it  muft  be  confeffed,  prefcrved 
among  them  a  fpirit  of  refinance  which  it  would  have 
been  dangerous  for  the  Magistrates  to  provoke  too  far), 
and  the  cower  of  at  leaft  refufing  to  elect  the  four  Syn- 
dics.    Upon  this  privilege  the  Citizens  have,    a  few  years 
ago,  (A.  1765.  to  1768.)  made  their  lad  (land  :   and  a  fin- 
galar  conjunction  of  circum fiances  having  happened  at  the 
fame  time,  to  ndfe  and  preferve  among  them,  during  three 
years,  an  uncommon  fpirit  of  union  and  perfeverance,  they 
have  in  the  iffue  fucceeded  in  a  great  meafure  to  repair  the 
injuries  which  they  had  been  made  to  do  to  themfelves,  for 
thefe  laft  two  hundred  years  and  more.    (A  total  change  has 
fine*  that  time  been  ejfcQed  by  foreign  forces*  in  the  Government 
of  the  Republic  (A.  1762)  upon  which  tits  is  not  a  proper 
place  to  make  any  obfervation.)        f 
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fpicuous,  have  fuch  an  advantage  over  the 
many  who  turn  their  eyes  towards  them, 
and  are  without  union  among  themfelves,  that, 
even  with  a  middling  degree  of  Hull,  they 
can  at  all  times  direft,  at  their  pleafure,  the  ge- 
neral refolutions ; — that,  as  a  confequence  of 
the  very  nature  of  things,  there  is  no  propofal, 
however  abfurd,  to  which  a  numerous  aflembly 
of  Men  may  not,  at  one  time  or  other,  be  brought 
to  afient ; — and  that  laws  would  be  wifer,  and 
more  likely  to  procure  the  advantage  of  all,  if 
they  were  to  be  made  by  drawing  lots,  or  calling 
dice,  than  by  the  fuffrages  of  a  multitude. 


C  H  A  P.    VI. 

Advantages  that  accrue  to  the  People  from  appoint- 
ing Reprefentatives. 

HOW  then  fliall  the  People  remedy  the 
difadvantages  that  neceffarily  attepd  their 
fituation  ?  How  fliall  they  refill  the  phalanx 
of  thofe  who  have  engroffed  to  themfelves  all 
the  honours,  dignities,  and  power,  in  the  State? 
It  will  be  by  employing  for  their  defence 
the  fame  means  by  which  their  adverfarics 
carry  on  their  attacks  :  it  will  be  by  ufing  the 
fame  weapons  as  they  do,  the  fame  order, 
the  fame  kind  of  difcipline. 
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They  arc  afh*all  number,  and  coftfequejitly 
eafily  unified ;— a  fmall  number  mud  therefore 
be.  appofed  to  them,  that  a  like  union  may 
qlfo  be  obtained.  It  is  becaufe  they  are  a 
foall  number,  that  they  can  deliberate  on  every 
occurrence,  and  never  come  to  any  refolu- 
tions  but  fuch  as  are  maturely  weighed— 
it  is  becaufe  they  are  few,  that  they  can  have 
forms  which  continually  ferve  them  for  ge- 
neral ftandards  to  refbrt  to,  approved  maxims 
to  which  they  invariably  adhere,  and  plans 
which  they  never  lofe  fight  of: — here  there* 
fore,  1  repeat  it,  oppofe  to  them  a  fmall  num- 
ber, and  you  will  obtain  the  like  advantages* 

Befides,  thofe  who  govern,  as  a  farther  coo- 
fequence  of  their  being  few,  have  a  more 
confiderable  fhare,  confequently  feel  a  cjeeper 
concept  the  fuccefs,  whatever  it  may  be, 
of  their  enterprises.  As  they  ufually  profefs 
zx  contempt  for  their  adverfaries,  and  are  at 
all  times  ading  an  offensive  part  againff  them, 
they  impofe  on  themfelves  an  obligation  of 
conquering.  They,  in  lhortr,  who  are  ill 
alive  from  the  moft  powerful  incentives,  and 
aim  at  gSwning  new  advantages,  hare  to  do 
with  a  rituhftude,  who,  wanting  only  to  pre- 
ferve  what  they  already  poffefs,  are  unavoid- 
ably liable  to  long  intervals  of  inactivity  and 
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fupinenefs.  But  the  People,  by  appointing  Re- 
prefentatives,  immediately  gain  to  their  caufe 
that  advantageous  aftivity  which  they  before 
flood  in  need  of,  to  put  them  on  a  par  with 
their  adverfaries ;  and  thdfe  paffions  become 
excited  in  their  defenders,  by  which  they  them* 
felves  cannot  poffibly  be  actuated, 

Exclufively  charged  with  the  care  of  pub- 
lic liberty*  the  Reprefentatives  of  the  Peo- 
ple will  be  animated  by  a  fenfe  of  the  great- 
nefs  of  the  concerns  with  which  they  are 
intruded.  Diftinguifhed  from  the  bulk  of  the 
Nation,  and  forming  among  themfelves  a  fe- 
parate  Affembly,  they  will  affert  the  rights  of 
which  they  have  been  made  the  Guardians, 
with  all  that  warmth  which  the  ijprit  dt  corps 
is  ufed  to  infpire  (a).  Placed  on  an  elevated 
theatre,  they  will  endeavour  to  render  them- 
felves dill  more  confpicuous;  and  the  arts  and 
ambitious  a&ivity  of  thofe  who  govern,  wil! 
n.ow  be  encountered  by  the  vivacity  and  per- 
feverance  of  opponents  aftuated  by  the  love  of 
glory. 

(a)  If  it  had  not  been  for  an  incentive  of  this  kind, 
the  Englifh  Commons  would  not  have  vindicated  their 
right  of  taxation  with  fo  much  vigilance  as  they  have 
done,  againft  all  enterprises,  often  perhaps  involuntary, 
of  the  Lords. 
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Laftly,  as  the  Reprefentativcs  of  the  People 
will  naturally  be  fele&ed  from  among  thofe 
Citizens  who  are  moft  favoured  by  fortune, 
and  will  have  confequently  muth  to  preferve, 
they  will,  even  in  the  midft  of  quiet  times, 
keep  a  watchful  eye  on  the  motions  of  Power. 
As^the  advantages  they  poffefs,  will  naturally 
create  a  kind  of  rivallhip  between  them  and 
thofe  who  govern,  the  jealoufy  which  they 
will  conceive  againft  the  latter,  will  give  them 
an  exquifite  degree  of  feasibility  on  everjr 
tncreafe  of  their  authority.  Like  thofe  de- 
licate inftruments  which  difcover  the  ope* 
Nations  of  Nature,  while  they  are  yet  itnper- 
ceptible  to  our  fenfes,  they  will  warn  the 
People  of  thofe  things  which  of  thefaifelve* 
Ady'  never  fee  but  when  it  is  tdb  ljate  J  ahd 
their  greater  proportional  ihare,  whether  of 
real  riches,  or  of  thofe j|hich  lie  iiifbe  ©pi- 
nions of  Men,  will  majcrthopi,  if  I  nmy  fci 
exprefs  myfelf,  the  barometers  that  will  dif- 
cover, in  its  faff  beginning,  'every  tendency  'to 

a  change  in  the  Constitution  (a.) 

j 

[a)  All  the  above  reafoning  effentially.  acquires  tjiat 
the  Representatives  of  the  People  (hould  be  united  ,  iu 
yiftereft  with  the  People.  We  (hall  foon  fee  that  thig 
anion  really  obtains  in  the  Englifh  Conftitution^  and  may. 
jbc  called  the  mailer- piece  of  it, 

:  &Z 
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C  H  A  P.    VII. 

The  Subject  continued — The  Advantages  that  ac~ 
crue  to  the  People  from  their  appointing  Repre- 
fentatives,  are  very  inconjiderable,  unlefs  they 
alfo  entirely  truft  their  Legiflative  Authority  to 
them. 

THE  obfervations  made  in  the  preced- 
ing Chapter  are  fo  obvious,  that  the 
People  themfdves,  in  popular  Governments, 
have  .always*  been  fenfible  of  the  truth  of  them, 
and  never  thought  it  poffible  to  remedy,  by 
themfelvds  alone,  the  difrdvantages  neceffarUy 
attending  thear  fituation*  Whenever  the.  op- 
preffion*  of  their  Rulers  have  forced  them  to 
refort  to  fbme  unconMiion  exertion  of  their  le- 
gul  powers,  they  ImK  immediately  put  them- 
fclves  under  t£e  diredi^n  of  thofe  few  Men 
who  had  been  inftrumental  in  informing  and 
encouraging  them ;  and  when  the  nature  of 
the  circumftances  has  required  any  degree  of 
firmnefs  and  perfeverance  in  their  condudr, 
they  have  never  been  able  to  attain  the  ends. 
thsy  proppfed  to  themfelves,  except  by  mean* 
of  the  moft  implicit  deference  to  thofe  Leaders 
whom  they  had  thus  appointed. 
7 
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But  as  thefe  Leaders,  thus  haftily  chofen, 
are  eafily  intimidated   by  the   continual  dif- 
play  which  is  made  before  them  of  the  terrors 
of  Power,  as  that  unlimited  confidence  which 
the  People  now  repofe  in  them,  only  takes 
place  when  public  liberty  is   in   the  utmoft 
danger,    and  cannot    be   kept  up   otherwife 
than  by  an  extraordinary  conjunction  of  cir- 
cumitances,  and  in  which  thofe  who  govern 
feldom  fuffer  themfelves  to  be  caught  more 
than  once,  the  People  have  conftantly  fought 
to  avail  themfelves  of  the  Ihort  intervals  of 
fuperiority  which  the  chance  of  events  had  gi- 
ven them,  for  rendering  durable  thofe  advan- 
tages which  they  knew  would,  of  themfelves, 
be  but  tranfitory,  and  for  getting  fome  perfons 
appointed,   whofe  peculiar  office  it  may  be 
to  protect  them,  and  whom  the  Conftitution 
ihall  thenceforwards  recognize.    Thus  it  was 
that  the  People  of  Lac|^mon  obtained  their 
Ephori,  and  the  People  of  Rome  their  Tri- 
bunes. 

We  grant  this,  will  it  be  faid  ;  but  the 
Roman  People  never  allowed  their  Tribunes 
to  conclude  any  thing  definitively ;  they,  on  the 
contrary,  referved  to  themfelves  the  right  of 
ratifying  (a)  any  refolutions  the  latter  fliould 
take.    This,  I  anfwer,  was  the  very  circum- 

(«)  SecRouffcau's  Social  Contrail. 

s3 
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ftance  that  rendered  the  inftitution  of  Tri- 
bunes totally  ineffe&ual  in  the  event.  The 
People  thus  wanting  to  interfere  with  their  own 
opinions,  in  the  refolutions  of  thofe  on  whom 
they  had,  in  their  wifdom,  determined  entirely 
to  rely,  and  endeavouring  to  fettle  with  an 
hundred  thoufand  votes,  things  which  would 
have  been  fettled  equally  well  by  th£  votes  of 
their  advifers,  defeated  in  the  iffue  every  be- 
neficial end  of  their  former  provifion9;  and 
while  they  meant  to  preferve  an  appearance  of 
their  fovereignty,  (a  chimerical  appearance^ 
fince  it  was  under  the  direction  of  others  that 
they  intended  to  vote)  they  fell  back  into  -all 
thofe  inconveniences  which  we  have  before 
mentioned. 

The  Senators,  the  Coafuls,  the  Didators, 
and  the  other  great  Men  in  the  Republic, 
whom  the  People  were  prudent  enough  to 
fear,  and  fimple  enousj£  to  believe,  continued 
ftill  to  mix  with  them,  and  play  off  their 
political  artifices.  They  continued  to  make 
fpeches  to  them  (a),  and  ftill  availed  them- 

(a)  Valerias  Maximus  relates  that  the  Tribunes  of  the 
People  having  offered  to  propofe  feme  regulations  in  re* 
gard  to  the  price  of  corn,  in  a  time  of  great  fcarcity, 
Scipio  Nafica  over-ruled  the  Afiembly  mere]/  by  faying9 
"  Silence  Romans ;  / 1  know  better  than  you  what  it 
"  expedient  for  the  Republic,  Which  words  were  no 
"  foonex  heard  by  the  People,  than  they  fliewed  by  a 
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felves  of  their  privilege  of  changing  at  their 
pleafure  the  place  and  form  of  the  public 
meetings.  When  they  did  not  find  it  poffible 
by  fuch  means  to  diredt  the  refolutions  of  the 
Affemblies,  they  pretended  that  the  omens  were 
not  favourable,  and  under  this  pretext,  or  others 
qf  the  fame  kind,  they  diflblved  them  (a). 
Aad  the  Tribunes,  when  they  had  fucceeded' 
Jo  far  as  to  effect  an  union  among  themfelves^ 
thus  were  obliged  to  fubmit  to  the  pungent 
mortification  of  feeing  thofe  projects  which  they, 
had'  purfued  with  infinite  labour,  and  even- 
through  the  greateft  dangers,  irrecoverably  de- 
feated by  the  mod  defpicable  artifices. 

When,  at  othef  times,  they  faw  that  a  con- 
federacy was  carrying  on  with  uncommon 
warmth  againft  thera,  and  defpaired  of  fuc- 

'•  filcnce  full  of  veneration,  that  they  were  more  affe&ed 
*«  by  his  authority,  than  by  the  neceflity  of  providing 
••  for  their  own  fubfiftence."— Tactte,  puefo,  Qutrites. 
Plus  euim  tg0  quam  wot  quid  reipubtic*  expidiat  ints&p. 
J%ua  wet  audita,  mats  plena  veuerationis  fiUuiif%  majerem 
qui  autoritatis  quam  alimentonm  fuorum  curam  egerunt. 

(a)  Quid  euim  majus  tft^fi  de  jure  Augurum  qu*rimus,  Ulj% 
Tolly,  who  himfelf  was  an  Augar,  and  a  Senator  into 
the  bargain,  quam  poffe  a  fummis  imperii*' &  fummis  pete* 
fiatibus  Comitatus  If  Concilia,  <vel  inftituta  dimitttre,  <vel 
habit  a  refdndere  !  Quid gravius.  quam  rem  fufceptam  dirimi, 
Jlunus  Augur  alitxm  (id  eft,  aKum  diem)  £xerit! — See 
De  Legib.  lib.  ii.  J  12. 

s4 
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ceeding  by  employing  expedients  of  the  *> 
bove  kind,  or  were  afraid  of  diminifhmg 
their,  efficacy  by  a  too  frequent  ufe  of  them, 
they  betook  themfelves  to  other  ftratagems. 
They  then  conferred  on  the  Confuls,  by  the 
means  of  a  ihort  form  of  words  for  the  oc* 
qafion  (a)  an  abfolute  power  over  the  lives  of 
the  Citizens,  or  even  appointed  a  Di&ator. 
The  People,  at  the  fight  of  the  State  maf- 
querade  which  was  difplayed  before  them, 
were  Aire  to  fink  into  a  ftate  of  confternation ; 
and  the  Tribunes,  however  clearly  they  might 
fee  through  the  artifice,  alfo  trembled  in  their 
turn,  when  they  thus  beheld  themfelvea  left 
without  defenders  (b). 

At  other  times,  they  brought  falfc  accu- 
fations  againft  the  Tribunes  before  the  Affem* 
bly  itfelf;  or,  by  privately  ilandering  them 
with  the  People,  they  totally  deprived  them  of 
their  confidence.  It  was  through  artifices  of 
this  kind,  that  the  People  were  brought  to  be* 
hold,  without  concern,  the  murder  of  Tiberius 

(a)  Vtdtat  Ctnful  *  quid  detriment  Rtfpublica  capiat. 

(b)  "  The  Tribunes  of  the  People,"  fays  Livy,  who 
was  a  great  admirer  of  the  Ariflocratical  power,  "and 
<'  the  People  themfelves,  durft  neither  lift  up  their  eyes, 
«*  nor  even  mutter,  in  the  prefence  of  the  DidUtor.1* 
Nee  adveYfus  DiSatmam  vim,  /tut  Trilmi  pUbis,  oat  ip/b 
Plebs,  ottolUrt  oodos,  aut  btfeerg,  audtbant-Scc  Tit; 
Liv.  lib.  vi.  J  16. 
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Gracchus,  the  only  Roman  that  was  really 
virtpous,— the  only  one  who  truly  loved  the 
People.  It  was  alfo  in  the  fame  manner  that 
Caius,  who  was  not  deterred  by  his  brother's 
fate  from  purfuing  the  fame  plan  of  conduct, 
was  in  the  end  fo  entirely  forfaken  by  the  Peo- 
ple, that  nobody  could  be  found  among  them 
who^  would  even  lend  him  a  horfe  to  fly  from 
the  fury  of  the  Nobles;  and  he  was  at  laft 
compelled  to  lay  violent  hands  upon  himfelf, 
while  he  Invoked  the  wrath  of  the  Gods  on  his 
inconftant  fellow-citizens. 

At  other  times,  they  raifed  divifions  a- 
mong  the  People.  Formidable  combinations 
broke  out,  on  a  fudden,  on  the  eve  of  im- 
portant trarffa&ions ;  and  all  moderate  Men 
avoided  attending  Aflemblies,  where  they  faw 
that  all  was  to  be  tumult  and  confufion.  / 

In  fine,  that  nothing  might  be  wanting  to 
the  infolence  with  which  they  treated  the  Af- 
femblies  of  the  People,  they  fometimes  falfi- 
fied  the  declarations  of  the  number  of  the  votes; 
they  even  once  went  fo  far  as  to  carry  off  the 
utbs  into  which  the  Citizens  were  to  throw 
their  fuffrages  (a). 

la)  The  reader  wkh  refpeft  to  all  tfre  above  obferva* 
lions,  may  fee  Plutarch's  Lives,  particularly  the  Live* 
of  the  two  Gracchi.     I  mud  add,  that  I  have  avoided 
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CHAP.    VIII. 

The  SubjeB  concluded.— -EffeEts  that  have  reftdted, 
in  the  Englijh  Government,  from  the  People's 
Power  being  completely  delegated  to  their  Repre- 
fentatives. 

BUT  when  the  People  have  entirely  trailed 
their  power  to  a  moderate  number  of 
perfons,  affairs  immediately  take  a  widely  dif- 
ferent turn.  Thofe  who  govern  are  from  that 
moment  obliged  to  leave  off  all  thofe  ftrata- 
gems  which  had  hitherto  enfured  their  fuccefs. 
Inftead  of  thofe  Affemblies  which  they  affe&ed 
to  defpife,  and  were  perpetually  comparing  to 
ftorms,  or  to  the  current  of  the  Euripus  (a), 

drawing  any  inftance  from  thofe  Aflemblies  in  which  one 
half  of  the  people  were  made  to  arm  themfetos  againft 
the  other.  I  have  here  only  aljucle4  to  thofe  timet 
which  immediately  either  preceded  or  followed  the  third 
Panic  war,  that  is,  of  thofe  which  are  commonly  called 
die  btft  period  of  the  Republic. 

(a)  Tolly  makes  no  end  of  his  Smiles  on  this  fabjeft, 
£>uod  enim  Jretum,  outm  Euripum,.  tot  motas,  tastes  &f 
tarn  warias  babert  futatis  agitations  fiu&uuM*  quanta*  per- 
turbationes  15  quantos  aftus  habit  ratio  Camtionm  T  See? 
Orat.  pro  Muraena.— -&»<?#,  fays  he  in  another  place*  qmat 
t*x  imfiriiijfimij  cowftat,  fcfV,     Dc  Amiqiia,  §  25,    . 
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and  in  regard  to  which  they  accordingly  thought 
themfelves  at  liberty  to  pafs  over  the  rules  of 
Juftice,  they  now  find  that  they  have  to  deal 
with  Men  who  ard  their  equals  in  point  of  edu- 
cation and  knowledge,  and  their  inferiors  only 
in  point  of  rank  and  form,  -  They,  in  confe- 
quence,  foon  find  it  neceflary  to  adopt  quite 
different  methods ;  and,  above  all,  become  very 
careful  not  to  talk  to  them  any  more  about 
the  facred  chickens,  the  white  or  black  days, 
and  the  Sibylline  books. — As  they  fee  their 
new  adverfaries  expedt  to  have  a  proper  regard 
paid  to  them,  that  fingle  circumftance  infpires 
them  with  it : — as  they  fee  them  aft  in  a  regu- 
lar manner,  obferve  conftant  rules,  in  a  word 
proceed  with  form,  they  cqme  to  look  upon 
them  with  refpedt,  from  the' very  fame  reafon 
which  makes  them  themfelves  to  be  reverenced 
by  the  People. 

The  Reprefentatives  of  the  People,  on  the 
other  hand,  do  not  fail  ibon  to. procure  for 
themfelves  every  advantage  that  may  enable 
them  effectually  to  ufe  the  powers  with  which 
they  have  been  intrufted,  and  to  adopt  every 
rule  of  proceeding  that  -may  make  their  refo- 
lutions  to  be  truly  the  refult  of  reflexion  and 
deliberation.  Thus  it  was  that  the  Reprefen- 
tatives of  the  Englifh  Nation,  foon  after  their 
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firft:  eftablifhitient,  became  formed  into  a  fepa- 
rate  Affembly  :  they  afterwards  obtained  the 
liberty  of  appointing  a  Preficfent : — foon  after, 
they  infilled  upon  their  being  confulted  on  the 
laft  form  of  the  A&s  to  which  they  had  given 
rife :— laftly,they  infifted  on  thenceforth  fram- 
ing them  themfelves. 

In  order  to  prevent  any  poffibility  of  furpriz<r 
in  the  courfe  of  their  proceedings,  it  is  a  fettled 
rule  with  them,  that  every  propofition,  or  bill, 
mull  be  read  three  times,  at  different  prefixed 
days,  before  it  can  receive  a  final  fan&ion  ; 
and  before  each  reading  of  the  bill,  as  well  as 
at  its  firft  introduction,  an  exprefs  refolution 
mull  be  taken  to  continue  it  under  confider- 
ation.  If  the  bill  be  rejefted,  in  any  one  of 
thofe  feveral  operations,  it  muft  be  dropped, 
and  cannot  be  propofed  again  during  the  fame 
Seffion  (a). 

(a)  It  is  moreover  a  fettled  rule  in  the  Honfe  of  Com- 
mons, that  no  Member  \i  to  fpeak  more  than  once  in  the 
fame  day.  When  the  number  and  nature  of  the  daafea 
of  a  Bill  require  that  itihould  be  difcufled  in  a  freer  man- 
ner, a  Committee  it  appointed  for  that  purpofe,  who 
are"  to  make  their  report  afterwards  to  the  Hoofe. 
When  the  fobjeft  is  of  importance,  this  Committee  it 
formed  of  the  whole  Houfe,  which  ftill  continues  to  fit 
in  the  fame  place,  bat  in  a  left  folemn  manner,  and 
under  another  Prefident,  who  is  called  the  Chairman  of 
the  Committee.     In  order  to  form  the  Houfe  again!  the 
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The  Commons  have  been,  above  all,  jealous 
of  the  freedom  of  fpeech  in  their  aflembly* 
They  have  exprefly  ftipulated,  as  we  have 
above  mentioned,  that  none  of  their  words  or 
fpeeches  fliould  be  queftioned  in  any  place  out 
of  their  Houfe*  In  fine,  in  order  to  keep  their 
deliberations  free  from  every  kind  of  influence, 
they  have  denied  their  Prefident  the  right  to  give 
his  vote,  or  even  his  opinion  : — they  moreover 
have  fettled  it  as  a  rule,  not  only  that  the  King 
could  not  fend  to  them  any  exprefs  propofah 
about  laws,  or  other  fubjefts,  but  even  that 
his  name  fliould  never  be  mentioned  in  the  de- 
liberations (a). 

But  that  circumftance  which,  of  all  others, 
constitutes  the  fuperior  excellence  of  a  Go- 
vernment in  which  the  People  a&  only  through 
their  Repjxfcntatives,  that  is,  by  means  of  ah 
aflembiy  formed  of  a  moderate  number  of 
perforts,  and  in  which  it  is  poffible  for  every 
Member  to  propofe  new  fubjeds,  and  to  argue 
and  to  canvafs  the  queftions.  that  arife,  is  that; 

mace  is  replaced  *n  the  *  TaMe,  *nd  the  Speaker  p£* 
again  into  his  chair. 

{a)  If  any  perfon  were  to  mention  in  his  {peech,  what 
the  King  wijbes  JbouU  Be,  would  be  glad  to  fee,  &c.  he 
would  be  immediately  called  to  order,  for  attempting  to 
influence  the  delate. 
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fuch  a  Conftkution  is  the  only  one  that  is  ca- 
pable of  the  imraenfe  advantage,  and  of  which 
I  do  not  know  if  I  have  been  able  to  convey 
an  adequate  idea  to  the  reader  when  I  men- 
tioned it  before  (*),  I  mean  that  of  putting 
into  the  hands  of  the  People  the  moving  fprings 
of  the  Legiflative  authority. 

In  a  Conftkution  where  the  People  at  large 
exercife  the  function  of  enading  the  Laws, 
as  it  is  only  to  thofe  perfons  towards  whom  the 
Citizens  are  accuftomed  to  turn  their  eyes, 
that  is  to  the  very  Men  who  govern,  that 
the  Affembly  have  either  time  or  inclination 
to  liften,  they  acquire,  at  length,  as  has  con- 
ftantly  been  the  cafe  in  all  Republics,  the  ex- 
clufive  right  of  propofing,  if  they  pleafe, 
when  they  pleafe,  in  what  manner  they  pleafe. 
A  prerogative  this,  of  fuch  extent,  that  it 
would  fuffice  to  put  an  affembly  formed  of 
Men  of  the  greateft  parts,  at  the  mercy  of  a 
few  dunces,  and  renders  completely  illufory  the 
boafted  power  of  the  People.  Nay  more,  as. 
this  prerogative  is  thus  placed  in  the  very 
hands  of  the  adverfaries  of  the  People,  it 
forces  the  People  to  remain  expofed  to  their 
attacks,  in  a  condition   perpetually    paffive,, 

{a)  Sep  chap.  iv.  of  this  Bqo1c# 
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and  takes  from  them  the  only  legal  means  by 
which  they  might  effe&ually  oppofe  their  ufur- 
pations. 

To  exprefs  the  whole  in  a  few  words.  A 
reprefentative  Constitution  places  the  remedy 
in  the  hands  of  thofe  who  feel  the  diforder; 
but  a  popular  Conftitution  places  the  remedy 
in  the  hands  of  thofe  who  caufe  it ;  and  it  is 
necefiarUy  productive,  in  the  event,  of  the 
misfortune— of  the  political  calamity,  of  draft- 
ing the  care  and  the  means  of  repreffing  the 
invafions  of  power,  to  the  Men  who  have  the 
enjoyment  of  power. 


CHAP.      IX. 

A  farther  Difadvantage  of  Republican  Govern* 
ments.—The  People  are  necejfarily  betrayed  by 
thofe  in  whom  they  truft.  ,  ' 

HOWEVER,  thofe  general  aff9mblies  of  a 
People  who  were  made  to  determine 
upon  things  which  they  neither  underftood  nor 
examined,— -that  general  confufion  in  which 
the  Ambitious  could  at  all  times  hide  their 
artifices,  and  carry  on  their  fchemes  with  fafety, 
were  not  the  only  evils  attending  the  ancient 
Commonwealths.     There  was  a  more  fecret 
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defeA,  and  a  defeat  that  ftruck  immediately 
at  the  very  vitals  of  it,  inherent  in  that  kind 
of  Government. 

It  was  impoffible  for  the  People  ever  to  have 
faithful  defenders.  Neither  thofe  whom  they 
had  exprefly  chofen,  nor  thofe  whom  fome  per- 
fonal  advantages  enabled  to  govern  the  Affem- 
blies  (for  the  only  ufe,  I  muft  repeat  it,  which 
the  People  ever  make  of  their  power,  is  either 
to  give  it  away,  or  allow  it  to  be  taken  from 
them)  could  poffibly  be  united  to  them  by  any 
common  feeling  of  the  fame  concerns.  As  their 
influence  put  them,  in  a  great  meafure,  upon 
a  level  with  thofe  who  were  invefted  with  the 
executive  authority,  they  cared  little  to  reftrara 
oppreflions  out  of  the  reach  of  which  they  faw 
themfelves  placed.  Nay,  they  feared  they 
fliould  thereby  leffert  a  power  which  they  knew 
was  one  day  to  be  their  own ;  if  they  had  not 
even  already  an  adual  {hare  in  it  (a). 

Thus,  at  Rome,  the  only  end  which  the 
Tribunes  ever  purfued  with  any  degree  of  So- 
fa) How  could  it  be  expected  that  Men  who  en- 
tertained views  of  being  Praetors,  wdnld  endeavour  to 
refrain  the  power  of  the  Praitors,— that  Mas  who 
aimed  at  being  one  day  Confute,  would  wifli  to  limit  the 
power  of  the  Confuls,— that  Men  whom  their  influence 
among  the  People  made  fore  of  getting  into  the  Senate, 
would  ferioufly  endeavour  to  confine  the  autfeoritir  of  ifc* 
Senate  ? 
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ccrhy  and  perfcvef ance,  was  to  procure  to  the 
People,  that  is  to  themfelves,  an  admiflion 
to-  all  the  different  dignities  in  the  Republic* 
After  haviftg  obtained  that  a  law  fhould  be  en* 
afted  for  admitting  Plebeians  to  the  CcmfuK 
Ihip,  they  procured  for  them  the  liberty  of  in* 
termarryhig  with  the  Patricians  They  after- 
ward* rendered  them  admiffible  to  the  DlGtsh 
tor  flup,  to  the  office  of  military  Tribune,  to 
the  Cenforftiip  :  in  a  wordy  the  oaiy  ufe  they 
madtfof the  power  of  the  People,  was  toincfeafe 
privileges  which  they  called  the  privileges  of 
all,  though  they  and  their  friends  alone  were 
ever  likely  to  have  the  enjoyment  of  theft* 

But  we  do  not  find  that  they  ever  employed 
the  power  of  the  People  in  things  really  bene- 
ficial to  the  People.  We  do  not  find  that  the  J 
ever  fet  bounds  to-  the  terrible  power  of  its 
Magistrates,  that  they  ever  reprefied  t!bat  chft 
af  Citizens  wha  knew  how  to  make  their 
crime*  p&fs  uncenfured,— in  a  word  that  they 
ever  endeavoured,  on  the  one  hand  to  Regulate, 
and  on  the'  other  to  ftrengthen,  the  jAsdical 
power ;  precautions  thefe,  without  which  men 
might  ftruggle  to  the  end  of  time,  and  never 
attain  true  liberty  (*). 

(a)  Without  fuch  precautions*  laws  mot  always  be 
as  Pope  cxpreffes  it, 

"  9tHl  for  the  ftrong  too  weak,  the  weak  too  ftrong.n 

T 
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And  indeed  the  judicial  power,  that  fure  art* 
lerion  of  the  goodnefs  of  a  Government,  was  al- 
ways, at  Rome,  a  mere  inftrumcnt  of  tyranny. 
The  Confute  were  at  all  times  in  veiled  with 
an  abfohite  power  over  the  lives  of  the  Citizens. 
The  Dictators  poffefled  the  fame  right ;  fo  did 
the  Prators,  the  Tribunes  of  the  People,  the 
judicial  Commiffioners  named  by  the  Senate, 
and  fo,  of  courfe,  did  the  Senate  itfelf ;  and 
the  fa&  of  the  three  hundred  and  feventy 
cjeferters  whom  it  commanded  to  be  thrown 
down  at  one  time,  as  Livy  relates,  from  the 
Tarpeian  rock,  fufficiently  fliews  that  it  well 
knew  how  to  exert  its  power  npon  occafion. 

It  even  may  be  faid,  that,  at  Rome,  the 
power  of  life  and  death,  or  rather  the  right  of 
tilling,  was  annexed  to  every  kind  of  autho-' 
rity  whatever,  even  to  that  which  refults  from 
niere  influence,  or  wealth ;  and  the  only  confe- 
quence  of  the  murder  of  the  Gracchi,  which 
was  accompanied  by  the  (laughter  of  three 
hundred,  and  afterwards  of  foyr  thoufand  un- 
armed Citizens,  whom  the  Nobles  knocked  on 
the  head)  was  to  engage  the  Senate  to  ereft  a 
Temple  to  Concord*  The  Lex  Porda  de  tergo  d* 
vium,  which  has  been  fo  much  celebrated,  was 
attended  with  no  other  effefit  but  that  of  more 
completely  fecuring  againft  the  danger  of  a  re-  , 
taliattonj  fuch  Confute,  Praetors,  Qusftors,  &c. 
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as>  like  Verrcs,  caufed  the  inferior  Citizen?  of 
Rome  to  be  fcourged  with  rods,  and  put  to 
death  upon  croffefr,  through  mere  caprice  and 
cruelty  (a). 

In  fine,  nothing  can  more  completely  flie* 
to  what  degree  the  Tribunes  had  forfaken  the 
interefts  of  the  People,  whom  they  were  ap- 
pointed to  defend,  than  the  fad  of  their  having 
allowed  the  Senate  to  in  veil  itfelf  with  the  power 
of  taxation  t  they  even  fuffered  it  to  aflume  to 
itfelf  the  power,  not  only  of  difpenfing  with 
the  Jaws,  but  alfo  of  abrogating  them  (£); 

{a)  If  we  tarn  dur  eyes  to  Lacedaunon,  we  (hall  fee, 
from  feveral  inftances  of  the  juftice  of  tile  Ephori,  that 
matters  were  little  better  ordered  there,  in  regard  to  th6 
adminiftration  of  public  juftfce.  And  in  Athens  itfelf^ 
which  is  the  only  one  of  the  ancient  Commonwealths 
in  which  the  people  feem  to  have  enjoyed  any  degree  of 
real  liberty,  we  fee  the  Magiftrates  proceed  nearly  tn 
the  fame  manner  as  they  now  do  among  the  Turks ; 
atod  I'  think  no  other  proof  needs  to  be  given  than  the 
ftory  of  that  Barber  in  the  Piraras,  who  having  fprcai 
about  the  Town  the  news  of  the  overthrow  of  the 
Athenians  in  Sicily,  which  he  had  heard  from  * 
Granger  who  had  flopped  at  his  fliop,  was  put  to  the 
'torture,  by  the  command  of  the  Archons,  becaofe  he 
could  not  tell  the  name  of  his  author, — See  Phi.  Life  </ 
Nkias. 

.  (*)  There  are  frequent  inftances  of  the  Confab  tak* 
ing  away  from  the  Capitol  the  tables  of  the  laws  paifed 
under  their  predeceflbrs.  Nor  was  this,  as  we  might 
at  u>ft  be  tempted  to  believe,  an  ad  of  violence  which 
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In  a  word,  as  the  neceffary  confequenca  df 
the  commumcabtlity  of  power,  a  circumftance  cf* 
fentially  inherent  in  the  republican  form  of  go- 
vernment^ it  is  impoffible  for  ft  ever  to  be  re- 
itrained  within  certain  rale**  Thofe  who  are 
in  a  condition  t*  control  it,  from  that  very 
circumftance,  become  its  defenders.  Though 
they  may  have  rifenr  as  we  may  fuppofe,  from 
the  humbleft  ftations,  and  fuch  as  feemed  to- 
tally to  preclude  them  from  all  ambitious 
views,  they  have  no  fooner  reached  a  certain 
degree  of  eminence,  than  they  begin  to  aim 
.  higher.  Their  endeavours  had  at  firft  no  other 
objeft,  as  they  profeffed,  and  perhaps  with  fin* 
cerity,  than  to  fee  the  laws  impartially  exe- 
cuted :  their  only  view  now  is  to  fet  them- 
felves  above  them;  and  feeing  themfelves 
faifed  to  the  level  of  a  elaf*  of  Men  who  pof- 

fuccefe  alone  could  juftify  *  it.  was  *  confequence  of  th* 

acknowledged  power  enjoyed  by  the  Senate,   eujus  #ro< 

.     gravffimum  judicium  dt  jurt  kgum*  as  we  may  foe  infe- 

*    veral  places  in  Tully.     Nay,  the  Augurs  thcmfelves,  41 

.  Tuly  informs  us,  enjoyed  the  fame,  privilege,     "  If  law* 

"  have  not  been  laid   before  the  people,  in  the.  legaj 

"  form,  they   (the  Augurs)  may  fet  them  a£de ;   as  was 

«'  done  with  refpeft  to  the  lex  Tetia,  by  the  decree  ©f 

"  the  College,  and  to  the  leges  Livi*t  by  the  advice  of 

*'  Philip,   who  was  Conful  and   Augur."  Legem  J  **+, 

jurt  rogata  eft,  tollere  pojunt;  ut  Teti«m*   decreto  Colltgii* 

ml  Liviai,    confilio  Pbi/ifpi,  Con/ulis  fcaf  Jugurii— Sqe.  Dfc 

Legib.  lib.  ii.  §  12. 
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lefs  all  the  power,  and  enjoys  all  the  advatitages, 
in  the  State,  they  make  hafte  to  aflociate  them- 
felves  with  them  (a)* 

•  Perianal  power  and  independence  on  the 
laws,  being,  in  fuch  States,  the  immediate  con- 
sequence of  the  favour  of  the  People,  they 
are  under  an  unavoidable  neceflky  of  being 
betrayed.  Corrupting,  as  it  were,  every  thing 
they  touch,  they  cannot  (how  a.  preference  to 
a  Man,  but  they  thereby  jtttack  his  virtue; 
they  cannot  raife  him,  without  immediately 
lofing  him  and  weakening  their  own  caufe^ 

[a]  Which  always  proves  an  eafy  thing.  It  is  in 
Commonwealths  the  particular  cafe  of  that  clafs  of 
Men  who  are  at  the  head  of  the  State,  to  keep  a 
watchful  eye  over  the  People,  io  order  to  draw  oteV  tor 
their  own  party*  any  fylaa  who  happdn*  to  acquire  x 
confiderable  influence  among  them;  .and  this  they  ai* 
(and  indeed  nfu&bej'tht  more  attentive,  to  do, .  in,  pro- 
pfcltiofi  as  tie  nature  of  the  Government  is  more  demo- 
ciwkal* 

The  Confutation  of  KoMe  had  ereir  made  expreft 
provifions  9n  that  fubje&«  Not  only  the  Cenfois  coold 
at  once  remove  any  'Citizen  into  what  Tribe  they 
pleafed,  and  even  into  the  Senate,  and  wo  may  eaffly  . 
believe  that  they  made  a  political  uie  of  this  privilejf; 
but  St  was  moreover  a  fettled  rule,  that  all  perfons  who 
had  been  promoted  to  any  public  office  by  the  People, 
fifch  as  the  Confulfliip,  the  Edilefhip,  or  Tribnnefliip,  be-  " 
came  ifjhfadfo,  members  of  the  Senate.— See  Middleton'a 
plfiffktifn  on  the  Rgman  Senate. 

'      T3 
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•  qayf  they  infpire  him  with  views  dire&Iy  op* 
pofite  to  their  own,  and  fend  him  to  join 

..  and  incrcafe  the  number  of  their  enemies. 

„•.    Thaw,  at  Roine,  after  the  feeble  barrier 

.which  excluded  the  People  from  offices  of 
power  and  dignity  had  been  thrown  down,  the 
great  Plebeians,  whom  the  votes  of  the  Peo-r 
pie  began  to  raife  to  thofe  offices,  were  imme-r 
diately  received  into  the  8enate,  as  has  been 
juft  now  Qbferved.  From  that  period,  their 
families  began  to  form,  ip  conjunftion  with 
the  ancient  Patrician  families,  a  new  combi* 
nation  or  political  aflbciatiqn  of  perfons  (a)  j  and 
as  this  combination  was  formed  qf  nq  particular 
plafs  of  Citizeps,  but  of  all  thofe  in  general 
who  had  influence  enough  to  gain  admittance 
into  it^  a  fingle  overgrown  head  was  now  to 
"be  fepn  in  the  Republic,  which,  confining 
of  all  thpfe  wjio  had  either  wealth  or  power 

'  pf  any  kind,  and  difpofing  at  will  of  the  laws 
and  the  power  of  the  People  (b)  fopi^  loft  al| 
f  egard  to  moderation  and  decency* 

(a)  CaHed  Nofcki  and  Miktas. 

(b)  It  wai,  in  fcvcral  xcfpefls,  a  misfortune  for  the  Peq- 
•pie  pf  Rome,  whatever  may  have  been  faid  to  the  con- 
trary by  the  Writers  on  this  fobjed,  that  the  diftinaion 
between  the  Patrician;  and  the  Plebeians  was  ever  aboliih- 

"  ed ;  though,  to  fay  the  truth,  this  was  an  event  whicJ| 
(PfM  apt  be  prevented. 
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Every  Constitution,  therefore,  whatever  may 
be  its  form,  which  does  not  provide  for  incon- 
veniences of  the  kind  here  mentioned,  is  a 
Conftitution  effentially  imported^  It  is  in 
Man  himfclf  that  the  fource  of  the  evils  to 
be  remedied,  lies;  general  precautions  there* 
fore  can  alone  prevent  them.  If  it  be  a  fatal 
error  entirely  to  rely  on  the  juftice  and  equity 
of  thofe  who  govern*  it  is  an  error  no  lefs  dan- 
gerous to  imagine,  that,  while  virtue  and  mode- 
ration are  the  eonftant  companions  of  thpfe 
who  oppofe  the  abufes  of  Power,  all  ambi* 
tjon,  all  thirft  after  dominion,  have  retired  to 
the  other  party. 

Though  wife  Men  fometimes  may,  led  aftray 
by  the  power  of  names  and  the  heat  of  po- 
litical intentions,  lofe  fight  of  what  ought 
to  be  their  real  aim,  they  neverthelefs  know 
tfrat  it  is  not  againft  the  Jippii,  the  Coruncanii, 
the  Cetbegi,  but  againft  all  thpfe  who  can  in*> 
.fluence  the.  execution  of  the  laws,  that  pre* 
cautions  ought  to  be  taken,— that  it  is  not 
the  Conful,  the  Pr^etpr,  the  Archon,  the  Mi- 
nifter,  the  Kiijg,  whom  we  pught  to  dread, 
t>or  the  Tribune  or  the  Reprefentative  of  the 
People,  on  whom  we  ought  implicitly  to  rely ; 
but  that  all  thofe  perfons,  without  diftinftion, 
plight  to  be  the  obje&s  of  our  jealoufy„  vyfaft; 

T4 
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by  any  methods,  and  under  any  names  what- 
fbever,  have  acquired  the  means  ar  turning 
^gainfl:  each  individual  the  colle&ive  firength 
pf  all,  and  have  lb  ordered  things  around  them* 
felves,  that  u&oevtr  attempts  to  refill  them, 
is  fure  to  find  hiipfi^lf  engaged  alpne  againft  a 
thoufand. 
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fundamental  difference  between  tie  Englifk  Gweru* 
went,  and  the  Government*  jujt  defer ibed.  -r-  In 
England  all  Executive  Authority  j>  placed  out  of 
the  hands  pfthofe  in  whom  the  People  trufi,     Uji* 

.  fidnefs  of  the  Power  of  the  Crown. 

IN  what  manner  then,  has  the  Englifh  Coat 
ftitution  contrived  to  find  a  remedy  for  evils 
which,  from  the  very  nature  of  Men  and  things, 
feem  to  be  irremediable  ?  How  has  it  found 
maafis  to  oblige  thofc  perfons  to  whom  the 
People  have  given  up  their  power,  to  make 
them  effe&ual  and  lafting  returns  of  gratitude  } 
thofe  wKb  enjoy  an  explufive  authority,  to  feek 
the  advantage  of  all  ?— thofe  who  make  the 
laws,  to  make  only  equitable  ones  ? — It  has 
been  by  fubjeding  them  themfelves  to  thofe 
ltftfs,  and  for  that  purpofe  excluding  them 
ffom  all  Jh*re  in  the  execution  of  thepi, 
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-  Thus,  the  Parliament  can  eftablifli  as  nume- 
ral a  ftanding  army  as  it  pleafes ;  but  imme- 
diately another  Power  comes  forward,  which 
takes  the  abfolute  command  of  it,  which  fills 
all  the  polls  in  it,  and  dhrefts  its  motions  at  its 
pleafure.  The  Parliament  may  lay  new  taxes ; 
but  immediately  another  Power  fcizes  upon 
the  produce  of  them,  and  alone  enjoys  the  ad* 
vantages  and  glory  arifing  from  thedifpofal  of 
it.  The  Parliament  may  even,  if  you  pleafe 
repeal  the  laws  on  which  the  fafety  of  the 
Subject'  is  grounded  i  but  it  is  not  their  own 
caprices  and  arbitrary  humours,  it  is  the  ca-v 
price  and  paffions  of  other  Men,  which  they 
will  have  gratified*  when  they  ihali  thus  have 
overthrown  the  goluipns  of  public  liberty. 

And  the  Engjilh  Conftitution  has  npt, only 
excluded  from  any  fliars  in  the  Execution  of 
the  laws,  thofe,  in  whom  the  People  truft  far 
the  enabling  of  them,  but  it  has  alfo  taken 
frop  them  what  would  have  had  th<  feme  per- 
nis/ous  influence  on  their  deliberations— the 
bgge  of  ever  inyading  ;tfiat  executive  authority, , 
an^ttansferingit  to  themfelves. 

,,TWi  authority  ivas  been  made  in  England 
008  fi&glq,  indivisible  prerogative  ;  is  has  been 
fj^tffor  syer  the  unalienable  attribute  of  one 
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one  perfon,  marked  out  and  ascertained  befof** 
hand  by  folemn  laws  and  long  eftablifhed  cvrf- 
tom;  and  all  the  a&ive  fortes  in  the  State 
have  been  left  at  hi*  difpofal. 

In  order  to  fccure  this  prerogative  dill  far* 
theragainft  all  poffibility  of  invafions  from  in- 
'dividualsfit  has  been  heightened  and  ftrengtb* 
ened  by  every  thing  that  can  attraft  and  fix 
*  the  attention  and  reverence  of  the  people.  The 
power  pf  conferring*  and  withdrawing,  places 
and  employment  has  alfo  been  added  to  it,  and 
ambition  itfelf  has  thus  been .  interefted  in  its 
defence,,  and  fervice* 

A  fhare  in  the  Legiflatlve  power  has  alfo 
been  given  to  the  Man  to  whom  this  preroga- 
tive has  been  delegated :  a  paffive  fhare  in- 
deed, and  the  only  one  that  can,  with  fafety 
to  the  State,  be  trailed  to  him,  but  by  means 
of  which  he  is  enabled  to  defeat  every  attempt 
againft  his  constitutional  authority, 

Laftly,  he  is  the  only  felf-exifting  and  per-, 
manent  Power  in  the  State.  The  Generals^ 
the  Minifters  of  State,  are  fo  only  by  the  corf- 
tinuan?e  of  his  pleafure.  "  He-would  even  dif- 
mifs  the .  Parliament  themfelVes,  if  ever  -he 
faw  them  begin  to  entertain  dangerous  defignsj 
and  he  needs  only  fay  one  word  to  difperfij 
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every  power  ih  the  State  that  rhay  threaten 
his  authority.  Formidable  prerogatives  thefe; 
but  with  regard  to  which  we  fhall  be  inclined 
to  lay  afide  our  apprehenfions,  if  we  refleft, 
on  the  one  hand,  on  the  great  privileges  of 
die  People  by  which  they  have  been  counter- 
balanced, and  on  the  other,  on  the  happy  *con- 
fequences  that  refult  from  their  being  ttus 
united  together.  '     } 

From  this  unity,  and,  if  I  ma/  fo  exprefi 
ipyfelf,  this  total  fequeftration  of  the  Execu- 
tive authority,  this  advantageous  confequence 
in  the  firft  place  follows,  which  has  been  men- 
tioned in  a  preceding  Chapter,  that  the  atten- 
tion of  the  whefl*  Nation  is  direfted  to  one 
and  the  fame.pbje&.  The  People;  befides,. 
enjoy  this  inoft  effentjal  advantage,  which  they 
would  vainly  endeavour  to  obtain  under  the 
government  of  many, — they  can  give  their 
(confidence,  without  giving  power  oVer  them- 
felveSj  and  againft  themfelves;  they  can  ap- 
point Tropes,  and  yet  not  give  themfelve? 
Mailers, 

Thofe  Men  t6  whom  the  People  have  dele- 
gated the  power  of  framing  the  Laws,  are 
thereby  made  fure  to  feel  the  whole  preffure 
gf  them.    They  can  increafe  the  prerogatives 


<* 
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of  the  executive  authority,  but  they  cannot. in* 
yeft  themfelves  with  it  :-~they  have  it  not  in 
Acir  power  to  command  its  motions,  they  only 
can  unbind  its  hands. 

They  are  made  to  derive  their  importance, 
nay  they  are  indebted  fort  their  exiftence,  to 
the  need  in  which  that  Power  ftands  of  their 
affiftance;  find  they  know  that  they  would 
no  fooncr  have  abufed  the  truft  of  the  People, 
and  completed  the  treacherous  work,  than 
they  would  fee  themfelves  diflblved,  Tpurned, 
like  inftruments  now  fpent,  and  become  ufelefs. 
.  This  lame  difpofitionof  things  alfo  prevdnts 
in  England^  that  effential  defefit,  inherent  in 
the  Government  of  many,  which  has  been  de* 
bribed  in  the  preceding  Chapter. 

In  that  fort  of  Government,  the  caufe  of 
•  *  the  People,  as  has  been  obferved,  is  conti-* 
nually*aei?rted  arid  betrayed.  The  arbitrary " 
prerogatives  of  tht  governing  Powers  are  at 
.  aH  times  either  openly  or  fecretly  favoured, 
not  only  by  thofe  in  whofe  pofleffioir  they  are, . 
not  only  by  thofe  who  have  good  reafon  to 
hqjfe  that  they  (half  at  feme  future  time  fliare 
in  the  exereife  of  them,  but  alfo  by  the  whole 
croud  of  thofe  Men  who,  in  confequence  of 
the  natural  difpofition  of  Mankipd  to  ovejv 
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.rate  their  own  advantages,  fondly  imagine,  ei- 
ther that  they  fluli  one  day  enjoy  Tome  branch 
of  this  governing  authority,  or  that  they  are 
even  already,  in  fome  way  or  other,  aflbciated 
to  it. 

But  as  this  authority  has  been  made,  in 
England,  the  indivifible,  unalienable  attribute 
of  one  alone,  all  other  perfons  in  the  State  are, 
ipfofa8o9  interefted  to  confine  it  within  its  due 
bounds.  Liberty  is  thus  made  the  common 
caufe  of  all :  the  laws  that  fecure  it  are  fup- 
ported  by  Men  of  every  rank  and  order ;  and 
the  Habeas  Corpus  A£t,  for  inftance,  is  as 
zealoufty  defended  by  the  firft  Nobleman  in 
the  Kingdom,  as  by  the  meaneft  Subject 

Even  the  Minifter  himfelf,  in  confequence 
of  this  inalienability  of  the  executive  authority, 
is  equally  intercftfcd  with  his  fellow-citizens 
to  maintain  the  laws  on  which,  public  liberty 
is  founded.  He  knows,  in  the  midft  of  his 
fehemes  for  enjoying  or  retaining  his  authority^ 
that  a  Cburt-intrigue,  or  a  caprice,  may  at 
every  inftant  confound  hinx  with  the  multitude- 
and_the  rancour  of  a  fucceflbr  long  kept  out, 
fend  him  to  linger  in  the  fame  jail  which  his 
temporary  paffions  might  tempt  him  to  prepare 
for  others.  7 
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In  confequence  of  this  difpofition  of  things 
great  Men,  therefore,  are  made  to  join  in  a 
common  caufe  with  the  People,  for  retraining 
the  exceffes  of  the  governing  Power;  and, 
which  is  no  lefs  effential  to  the  public  wel-. 
fare,  they  are  alfo,  from  this  feme  caufe,  com- 
pelled to  reftrain  the  excefs  of  their  own  pri- 
vate power  or  influence,  and  a  general  fpirit 
of  juftice  beomes  thus  diffufed  through  all 
parts  of  the  State. 

The  wealthy  Commoner,  the  Reprefentative 
of  the  People,  the  potent  Peer,  always  haying 
before  their  eyes  the  view  of  a  formidable 
Power,  of  a  Power  from  the  attempts  of 
which  they  have  only  the  (hield  of  the  laws 
to  protect  them,  and  which  would,  in  the  iflue, 
retaliate  an  hundred  fold  upon  them  their  afts 
of  violence,  are  compelled,  both  to  wifli  only 
for  equitable  laws,  and  to  obferve  them  with 
fcrupulous  exadtnefs. 

Let  then  the  People  dread  (it  is  neceflary 

•  tjo  the  prefervation  of  their  liberty),  but  let 

them  never  entirely  ceafe  to  love,  the  Throne, 

that  fole  and  indivifible  feat  of  all  the  aftive 

powers  in  the  State. 

Let  them  know,  it  is  that,  which,  by 
lending  an  immenfe  ftrength  to  the  arm  of 
Juftice,  has  enabled  her  to  bring  to  account  as 
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well  the  moft  powerful,  as  the  meaneft  offen- 
der,—which  has  fupprefied,  and  if  I  may  fo 
exprefs  myfelf,  weeded  out  all  thofe  tyrannies, 
fometimes  confederated  with,  and  ibmetknes 
adverfe  to,  each  other,  which  mceffantly  tend 
to  grow  up  in  the  middle  of  civil  focieties,  and 
are  the  more  terrible  in  proportion  as  they 
feel  themfelves  to  be  lefs  firmly  eftablifhed. 

Let  them   know,  }t  is  that,  which,  by 
making  all  honours  and  places  depend  on  the 
will  of  one  Man,  has  confined  within  private 
walls  thofe  projeds  the  purfuitof  which,  in 
former  times,  fcook  the  foundations  of  whole 
States,-has  changed  into  intrigues  the  con- 
flifts,   the  outrages  of  ambition,-and  that 
thofe  conte»tions  which,  in  the  prefent  timet, 
afford  them  only  matter  of  amufement,  are  the 
Volcanos  which  fet  in  flames  the  ancient  Com* 
monwealths. 

It  is  that,  which,  leaving  to  the  rich 
no  other  fecurity  for  his  palace  than  that  which 
the  peafant  has  for  his  cottage,  has  united  his* ' 
caufe  to  that  of  this  latter,  the  caufe  of  the 
powerful  to  that  of  the  helplefs,  the  caufe  of 
!  the  Man  of  extenfive  influence  and  connexions, 
to  that  of  him  who  is  without  friends.      " 

It  is  the  Throne  above  all,  it  is  this  jealous  ' 
Power,  which  makes  the  People  fure  that  its 
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Reprefentatives  never  will  be  any  thing  more 
than  its  Reprefentatives  :  at  the  fame  time  it  is 
the  ever  fubfifting  Carthage  which  vouches  to 
it  for  the  duration  of  their  virtue. 


CHAP.    XI. 

The  Powers  whtih  the  People  themfehm  exercije.-— 
The  EkQiott  of  Members  of  Parliament. 

THE  Englifh  Conltitution  having  eflen- 
trally  conne&ed  the  fate  of  the  Men  to 
-whom  the  People  trull  their  power,  with  that 
of  the  People  themfelves,  really  feems,  by 
that  camion  alone,  to  have  procured  the  latter 
e  complete  fecurity. 

However,  as  the  vicifGtude  of  human  affaks 
may,  In  procefs  of  time,  realize  events  which 
at  firft  had  appeared  moft  improbable,  it  might 
happen  that  the  Minifters  of  the  Executive 
power,  notwithstanding  the  intereft  they  them- 
felves have  in  the  prefcrvation  of  public  li- 
berty, and  in  fpite  of  the  precautions  exprefly 
taken  in  order  to  prevent  the  effedt  of  their 
influence,.  Ihould,  at  length  employ  fuch  effi- 
cacious means  of  corruption  as  migjit  bring 
about  a  furrender  of  ibme  of  the  laws  upoa 
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which  this  public  liberty  is  founded.  And 
though  we  ihould  fuppofe  that  fuch  a  danger 
would  really  be  chimerical,  it  might  at  leaft 
happen,  that,  conniving  at  a  vicious  adminU 
ftration,  and  being  over  liberal  of  the  produce 
of  the  labours  of  the  People,  the  Reprcfen* 
tatiyes  of  the  People  might  make  them"  fuffer 
/  many  of  the  evils  which  attend  worfe  forms  of 
Government. 

Laftly,  as  their  duty  does  not  confift  only 
in  preferving  their  constituents  againft  the  eg* 
lamities  of  an  arbitrary  Government,  but  more- 
over in  procuring  them  the  beft  adminiftration 
pollible,  it  might  happen*  that  they  would 
"manifeft,  in  this  refped,  an  indifference  which 
would,  in  its  confequences,  amount  to  a  real 
"calamity. 

It  was  therefpre  necefiary  that  the  Confti- 
tution  ihould  furnifh  a  remedy  for  all  the 
above  cafes ;  now,  it  is  in  the  right  of  elect- 
ing Members  of  Parliament,  that  this  remedy 
lies. 

When  the  time  is  come  at  which  the  com- 
miffion  which  the  People  had  given  to  their 
delegates  expires,  they  again  aflemble  in  their 
fcveral  Towns  or  Counties  :  on  thefe  occafions 
they  have  it  in  their  power  to  ele&  again  thofe 
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pi  their  Heprefefitatives  whofe  former  con* 
dn&  they  approve,  and  to  r$je&  tboffe  whQ 
have  contributed  tq  give  rift  to  their  {9m* 
plaints.  A  fimple  remedy  thisf  mid  whicH 
only  requiring  in  its  application,  *  knowlcrfg* 
erf  matters  of  faft,  is  entirely  within  the  teach 
of  the  abilities  of  the  People;  but  a  remedy, 
at  the  fame  time,  which  is  die  graft  cffe&uai 
that  could  be  applied :  for,  as  the  evil*  €QTO» 
plained  of,  arife  merely  from  the  peculiar  dif- 
pofitions  of  a  certain  number  of  individuals, 
to  fet  afide  thofe  individuals,  is  to  pluck  up 
the  evil  by  the  roots. 

But  I  perceive,  that,  in  order  to  make  the 
reader  fenfible  of  the  advantages  that  may  at* 
true  to  the  People  of  England,  from  their 
right  of  ele&ioij,  there  is  another  of  theifr 
rights,  of  which  it  is  abfolutely  nepeffary  that 
|  ihoujd  firft  give  an  account 
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CHAP.    XII. 

The  SubjtH  amtinutd.-^Liberty  of  the  'Prefs. 
S  the  evils  that  may  be  complaibed  of 


in  a  State  do  not  always  arife  merely 
(toth  the  defed:  of  the  laws,  but  alfo  from  the 
non-execution  of  them*  and  thisijon-exccutioa 
of  fuch  a  kind,  that  it  is  often  impoffible  to 
fubjed:  it  to  any  exprefs  punifhment,  or  even 
to  afcertain  it  by  any  previous  definition,  Men, 
in  feveral  States,  have  been  led  to  feek  for  an 
expedient  that  might  fupply  the  unavoidable 
deficiency  of  legiilative  provifions,  and  begin 
to  operate,  as  it  were,  from  the  point  at 
which  the  Utter  begin  to  fail :  I  mean  here 
tb  fpeak  Gf  the  Cenfofial  power;  a  power 
*vhich  may  produce  excellent  effeds,  but  the 
exet  cife  of  which  (contrary  to  that  of  the  le- 
giilative power)  mud:  be  left  to  the  People 
themfelves. 

As  the  proppfed  end  of  LegHlation  is  not, 
according  to  what  has  been  above  obferVed,  t6 
have  the  particular  iritentions  of  individuals, 
upon  every  cafe,  known*  and  complied  with, 
but  folely  to  have  what  is  rrtoft  conducive  to 
the  public  good  on  the  occafions  that  arife, 
found  out,  and  eftablifhed,  it  is  not  an  eflcntial 

Vz 
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requisite  in  legislative  operations,  that  every  inT 
dividual  ihould  be  called  upon  to  deliver  his 
opinion;  and  fince  this  expedient,  which  at 
jirft  fight  appears  fo  natural,  of  feeking  out  by 
the  advice  of  all  that  which  concerns  all,  is 
found  liable,  when  carried  into  pra&ice,  to 
the  greateft  inconveniences,  we  muft  not  hefi- 
tate  to  lay  it  afide  entirely*  But  as  it  is  the 
opinion  of  individuals  alone,  which  conftt- 
tutes  the  check  of  a  cenforial  power,  this  power 
cannot  poffibly  produce  its  intended  efled; 
any  farther  th*n  this  public  opinion  is  made 
known  and  declared :  the  fentiments  of  the 
People  are  the  only  thing  in  queftion  here : 
therefore  it  is  neceflajry  that  the  People  ihould 
fpeak  for  themfelves,  and  manifeft  thofe  fen- 
timents. A  particular  Court  of  CenAjrp  there- 
fore effentially  fruftrates  its  intended  purpofe  ; 
it  is  attended,  befides,  with  very  grefit  incon? 
veniences. 

As  the  ufe  of  fuch  a  Court  is  to  deterr 
mine  upon  thofe  cafes  which  lie  out  of  the 
reach  of  the  laws,  it  cannot  be  tied  down  to 
any  precife  regulations.  As  a  farther  confe; 
quence  of  the  arbitrary  nature  of  its  functions,  it 
cannot  even  be  fubje&ed  to  any  conftitutionai 
check ;  and  it  continually  prefents  to  the  eye 
the  view  of  a  power  entirely  arbitrary,  and 
which  in  its   different  exertions  may  affeft 
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in  the  moft  cruel  manner,  the  peace  and  hap- 
pinefs  of  individuals  It  is  attended,  befides, 
\vith  this, very  pernicious  confequence,  that, 
by  dictating  to  the  people  their  judgments  of 
Men  or  meafures,  it  takes  from  them  that 
freedom  of  thinking,  which  is  the  nobleft  pri- 
vilege, as  well  as  the  firmeft  fupport  of  Lv 
berty  (a). 

We  may  therefore  look  upon  it  as  a  far* 
ther  proof  of  the  foundnefs  of  the  principle* 

(«)  M.  de  Montcfquieu,  and  M.  Rouffeau,  and  in- 
deed til  the  Writers  on  this  fubjea  I  have  met  with* 
bellow  vail:  encomiums  on  the  Cenforial  Tribunal  that 
had  been  inftituted  at  Rome ;— they  have  not  been 
aware  that  this  power  of  Cenfure,  lodged  in  the  hands 
of  peculiar  Magiftrates,  with  other  difcretionary  powers 
annexed  to  it,  was  no  other  than  a  piece  of  State-craft, 
like  thofe  defcribed  in  the  preceding  Chapters,  and 
bad  been  contrived  by  the  Senate  as  an  additional 
means  of  fecuring  its  authority.— Sir  Thomas  More 
has  alfo  adopted  fimilar  opinions  on  the  fubje&j 
and  he  is  fo  far  from  allowing  the  people  to  canvafs  the 
a&ions  of  their  Rulers,  that  in  his  Syftem  of  Polity, 
Which  he  calls  J»  Account  of  Utopia  (the  happy  Re- 
gion,_ *Z  and  towp<)  he  makes  it  death  for  individuals 
•  tp  talk  about  the  condud  of  Government. 

I  feel  a  kind  of  pleasure,  I  mud  confefs,  to  obferve 
on  this  occafion,  that  though  I  have  been  called  by 
tovtkt  an  advocate  for  Power,  I  have  carried  my  ideas 
of  liberty  farther  than  many  Writers  who  have  men- 
tioned that  word  with  much  enthufiafm. 

u  3 
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on  which  the  Englifh  conftitution  is  founded, 
that  it  has  allotted  to  the  People  themfelves 
the  province  of  openly  canvaffing  and  arraign* 
ing  the  condud:  of  thofe  who  are  invefted  with 
any  branch  of  public  authority ;  and  that  it  has 
thus  delivered  into  the  hands  of  the  People 
at  large,  the  exercife  of  the  cenlbrial  power. 
Every  fubjeft  in  England  has  not  only  a 
right  to  jpref<?nt  petitions  to  the  King,  or  to  the 
Houfes  of  Parliament,  but  he  Has  a  tight 
alio  to  lay  his  complaints  and  observations 
before  the  Public,  by  means  of  an  open 
prefs.  A  formidable  right  tfefe,  to  thofe  who 
rule  mankind.;  and  xyhich,  continually  dif- 
pelling  the  cloud  of  rnajefty  by  which,  tltejf; 
Ve  furrounded,  brings  them  t<?  a*  level  wt&  d* 
reft  of  the  people,  and  (bikes  at  the  very  be- 
ing of  their  authority. 

And  indeed  this  privilege  is  that  which  has 
been  obtained  by  tlje  Englifh  Nation,  with  tlw» 
greateft  difficulty,  andlateft  in  poiat  of  time, 
at  the  expence  of  the  Executive  power.  Free- 
dom was  in  every  other  refpeft  already  efta- 
blilhed,  when  the  Englifh  were  ftill,  with 
regard  to  the  public^  expreffion  of  t;heir  fen- 
timents,  under  reftraints  that  may  be  called 
defpotic.  Hiftory  abounds  with  inftances  of 
the  feverity  of  the  Court  of  Star-Chamber, 
7 
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agaiftft  thofe  Who  prefuffled  to  write  oft  poln 
tical  fubjecSSi  It  had  figed  the  number  of 
printers  and  printing-prcfiesj  and  appointed  a 
tecenfer>  without  whofe  approbation  ao  book 
Could  be  publiihed.  Befides,  as  this  Tribunal 
decided  matters  by  it?  owrt  Angle  authority  ^ 
without  the  intervention  of  a  Jury*  it  was  al- 
ways ready  to  find  thofe  perfons  guilty*  whom 
the  Court  Was  plfafed  to  look  Upon  a*  fuch  ? 
06*  was  it  indeed  without  ground  that  Chief 
Juftice  Coke,  whdfe  notions  of  liberty  were! 
iomewhit  tainted  with  the  prejudices  of  the 
titaes  in  which  he  lived,  concluded  the  elo** 
ghifaa  he  has  beftowed  on  this  Court,  with 
iaying*  that  il  the  right  inftttution  and  order* 
"thereof  being  obferved,  it  doth  keep  all 
«•  Enghrid  in  quiet/' 

After  the  Court  of  Star-Chamber  had  been 
aboltihed,  the  Lofig  Parliament,  whofe  con* 
du&  and-fcfiumed  power  were  little  better  qua- 
lified to  bear  a  fcrutiny*  revived  the  regulations 
againft  the  freedom  of  the  piefs.  Charles  the 
Second,  and  after  him  James  the  Second, 
prdcured  farther  renewals  of  them.  Thefe 
latter  afts  having  expired  in  the  year  169a, 
were  at  this  sera,  although  poflfcrior  to  the 
Revolution,  continued  for  two  years  longer ; 
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'  fo  that  it  was  not  till  the  year  1694,  thty 
in  confequence  of  the  Parliament's  refufel  to 
continue  the  prohibitions  any  longer,  the  free* 
4om  of  thciprefs  (a  privilege  which  the  Exe* 
cutive  power  could  not,  it  feemed,  prevail 
upon  itfelf  to  yield  up  to  the  people)  waa 
finally  eftabliflied. 

In  what  does  then  this  liberty  of  the  prefr 
pfecifely  confift  ?  Is  it  a  liberty  left  to  every 
one  to  publiih  any  thing  that  comes  into  his' 
head?   to  calumniate,   to  blacken,   whomfo*. 
ever  he  pleafes  ?  No ;  the  fame  laws  that  pro-* 
te&  the  perfon  and  the  property  of  die  indivi- 
dual, do  alfo  proted  his  reputation ;  and  they 
decree  againft  libels,  when  really  fo,  punish- 
ments of  much  the  fame  kind  as  are  eftablifh-' 
ed  in  other  Countries.     But,  on  the  other  hand,* 
.they  do  not  allow,  as  in  other  States,  that  a 
Man  fliould  be  deemed  guilty  of  a  crime  for 
merely   publifliing  fomething  in  print;    and 
they  appoint  a  punifhment  only  againft  him 
who  has  printed  things  that  are  in  their  nature 
criminal,  and  who  is  declared  guilty  of  fo  do- 
ing by  twelve  of  his  equals,  appointed  to  de- 
termine upon  his  cafe,  with  the  precautions  we 
have  before  defcribed. 

The  liberty  of  the  prefs,  as  eftablilhed  in 
England,  confifts  therefore,  to  define  it  more 
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precifely,  in  thift,  That  neither  the  Courts  of 
Juftice,  nor  any  other  Judges  whatever,  are  au- 
thorifed  to  take  any  notice  of  writings  intended 
for  the  prefs,  but  are  confined  to  thofe  which 
are  adually  printed,  and  mull,  in  thefe  cafes, 
proceed  by  the  Trial  by  Jury* 

It  is  even  this  latter  circumftance  which, 
more  particularly  conftitutes  the  freedom  of 
the  prefs.  If  the  Magiilrate9,  though  con* 
fined  in  their  proceedings  to  cafes  of  criminal 
publications,  were  to  be  the  fole  Judges  of 
the  criminal  nature  of  the '  things  publifhed, 
it  might  eafily  happen  that,  with  regard  to  a 
point  which,  like  this,  fo  highly  excites  the 
jealoufy  of  the  governing  Powers,  they  would 
exert  themfelves  with  lb  much  fpirit  and  per*, 
feverance,  that  they  might,  at  length,  fuc-* 
ceed  in  completely  linking  off  all  the  heads  of 
the  hydra. 

But  whether  the  authority  of  the  Judges  be 
exerted  at  the  motion  of  a  private  individual, 
or  whether  it  be  at  the  inftance  of  the  Govern- 
ment itfelf,  their  fole  office  is  to  declare  the 
puoifhmcnt  eftablilhed  by  the  law  :— it  is  to. 
the  Jury  alone  that  it  belongs  to  determine 
on  the  matter  of  law,  as  well  as  on  the  matter 
of  faft ;  that  is,  to  determine,  not  only  whe- 
ther the  writing  which  is  the  fubjeft  of  the 
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charge  has  really  been  compofeid  by  the  Ma$ 
charged  with  having  done  it,  and  whether  it, 
be  really  meant  of  the  perfon  named  in  the  in* 
di&ment,— but  alfo,  whether  its  contents  are 
criminal. 

And  though  the  law  in  England  does  not 
allow  a  Man,  profecuted  for  having  publifhed 
a  libel,  to  offer  to  fuppott  by  evidence  the 
truth  of  the  fads  contained  in  it,  (a  mode  of 
proceeding  which  would  be  attended  with  very 
mifchievous  confequences,  and  is  evefy  where* 
prohibited),  yet  (a)  as  the  indictment  is  to  ex- 
prefs  that  the  fa&s   are  fatfe,  malicious,  &c, 
and  the  Jury,  at  the  fame  time,  are  fole  mafter* 
of  their  verdidt,  that  is,  may  ground  it  upon 
what  confiderations  they  pleafe,  it  is  very  pf#- 
bable  that  they  would  acquit  thcaccufcd  party> 
if  the  fa&S  aflerted  in  the  writing  before  them, 
were  matter  of  undoubted  truth,  and  of  a  ge- 
neral  evil  tendency.     They,   at  feaft,  would 
certainly  have  U  their  power. 

And  this  would  ftill  more  likely  be  the  cafe 
if  the  conduft  of  the  Government  itfelf  was 
arraigned;   becattfe,    befides   this  «OBTx&iort 

(*)  In  a&ione  fo»  damages  betwten  individuals,  the 
C»fe,  if  X  miftake  not,  is  different,  and  the  defendant  is 
allowed  to  produce  evidence  of  the  fa£U  aflerted  by 
him. 
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which  we  fappofe  in  the  Jury,  of  the  cer* 
tainty  of  the  fa&s,  they  would  alfo  be  in- 
fluenced by  their  fenfe  of  a  principle  gene** 
ratty  admitted  in  England,  and  which,  in  z 
late  celebrated  caufe,  has  been  ftrongly  infifte* 
upon,  viz.  That,  "though  to  fpeak  ill  of  in-* 
u  dividual*  was  deferving  of  reprehenfion, 
19  yet  the  public  ads  of  Government  ought* 
tt  to  lie  open  to  public  examination,  and  that 
«*  it  was  a  fervice  done  to  the  State,  to  canvafe 
« them  freely  (a)." 

And  indeed  this  extreme  fecurity  with  which* 
crery  man  in  England  is  enabled  to  commtmi- 
cat©  his  fentimenta  to  the  PubKc,  and  the  ge- 
neral coacem  which  matters  relative  to  the-' 
Gcroenuaent  are  always  fore  to  create,  haa 
woaderfuHy  multiplied  all  kinds  of  public  pa- 
pers. Brikks  thofe  which,  being  published  at 
the  end  of  every  year,  month,  or  week,  pre- 
fer to  the.  reader  a  recapitulation  of  every 
thiujg  iaterefting  that  may  have  been  done  or 
(aid  during  their  refpe&ive  periods,  there  are 
feveral  others,  wjuch  mating  their  appearance 
every  day,  or  every  other  day,  communicate 
to  the  public  the  feveral'  measures  taken  by 

(«)  Sec  Serjeaat  Glyiui's  Sfetch  for  WoodfitU  at 
*k«  ptofecutioa  agatoa  the  latter,  by  the  Attorney- 
General,  for  publifliing  Junius's  letter  to  the  King. 
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the  Government,  as  well  as  the  different  caufc* 
of  any  importance,  whether  civil  or  criminal^ 
that  occur    in   the   Courts    of   Juftice,  an* 
fketches  from  the  fpeeches  either  of  the  Ad- 
vocates or  the  Judges,  concerned  in  the  ma- 
nagement and  decifion  of  them.    During  the 
time  the  Parliament  continues  fitting,  the  vote** 
or  refolutions  of  the  Houfe  of  Commons,  are* 
daily  publifhed  by  authority;  and  the  moft* 
interesting  fpeeches  in  both  Houfes,  are  taken 
down  in  ihort-hand,  and  communicated  to  the* 
Public,  in  print. 

Laftly,  the  private  anecdotes  in  the  Metro- 
polis, and  the  Country,  concur  alfo  towards 
filling  the  collection  ;  and  as  the  feveral  public 
papers  circulate,  or  are  transcribed  into  others, 
in  the  different  Country  Towns,  and  even 
find  their  way  into  the  villages,  where  every 
Man,  down  to  the  labourer,  perufes  them  with 
a  fort  of  eagernefs,  every  individual  thus  be- 
comes acquainted  with  the  State  of  the  Nation, 
from  one  end  to  the  other;  and  by  thefe  means 
the  general  intercourfe  is  fuch,  that  the  three 
Kingdoms  feem  as  if  they  were  one  fingle  Town.   . 

And  it  is  this  public  notoriety  of  alL things,' 
that  conftitutes  the  fupplemental  power,  or 
check,  which,  we  have  above  faid,  is  fo  ufe- 
ful  to  remedy  the  unavoidable  infufficiency  . 
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#f  the  laws,  and  keep  within  their  refpedive 
feoufids  all  thofe  perfons  who  enjoy  any  fliaie 
fit  public  authority, 

As  thpy  are  thereby  made  fenfible  that  all 
their  a&ions  are  expofed  to  public  view,  they 
dare  not  venture  upon  thofe  adfcs  of  partiality, 
thofe  fecret  connivances  at  the  iniquities  of  x 
particular  perfons,  or  thofe  vexatious  practices, 
which  the  Man  in  office  is  but  too  apt  to  be 
guilty  of,  when,  exercifing  his  office  at  a 
jdiftance  frpm  the  public  eye,  and  as  it  were 
in  a  corner,  he  is  fatisfied  that  provided  he  be 
cautious,  he  may  difpenfe  with  being  juft. 
Whatever  may  be  the  kind  of  abufe  in  which 
perfons  in  power  may,  in  fuch  a  ftate  of  things, 
be  tempted  to  indulge  themfelves,  they  arc 
convinced  that  their  irregularities  will  be  im- 
mediately divulged.  The  juryman,  for  exam*  ■ 
ple^  knows  that  his  verdid,  the  Judge,  thate 
his  dire&ion  to  the  Jury,  will  prefently  be  laid 
before  the  Public ;  and  there  is  no  Man  in 
office,  but  who  thus  finds  himfelf  compelled, 
in  almoft  every  inftance,  to  choofe  between.' 
his  duty,  and  the  furrender  of  all  his  former 
reputation. 

It  will,  I  am  aware,  be  thought  that  I  fpeak 
in  too  high  terms,  of  the  effects  produced 
J>y  the  public  news-papers.    I  indeed  confefs 
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that  all  the  pieces  contained  in  them  att  not 
patterns  of  good  reafoning,  or  of  the  ttwft 
Attic  wit ;  but,  on  the  other  hand,  it  fearfcely 
ever  happens  that  a  fubjeft  in  which,  thfe  laws, 
or  in  general  the  public  welfare,  are  redly  con* 
cerned/  fails  to  call  forth  fome  able  writer, 
who,  under  fome  form  or  other,  communicates 
to  the  public  his  obfervations  and  complaints* 
I  (hall  add  here,  that,  though  an  upright  Matt 
labouring  for  a  while  under  a  ftrong  populat 
prejudice,  may,  fupported  by  the  confeioufheft 
of  his  innocence,  endure  with  patience  the 
fevereft  imputations,  the  guilty  Man,  hearing 
nothing  in  the  reproaches  of  the  public  but 
what  he  knows  to  be  true,  and  already  upbraids 
himfelf  with,  is  very  far  from  enjoying  any 
fufch  comfort;  and  that,  when  a  man's  own 
conscience  takes  part  againft  him,  the  moft 
defpicable  weapon  is  fufficient  to  wound  him  to 
the  quick  (a). 

[a)  I  (hall  cake  this  occafion  to  obferve,  tkat  the  li- 
berty of  the  prefs  is  fo  far  from  being  injurious  to  the 
reputation  of  individuals,  (as  fome  perfons  have  com- 
plained) chat  it  is,  on  the  contrary*  its  fared  guard. 
When  there  exifts  no  means  of  communication  with  the 
Public,  every  one  is  expofed,  without  defence,  to  the 
iecret  fliafcs  of  malignity  and  envy.  The  Man  in  of- 
fice Iofics  his  reputationf  the  Merchant  his  credit,  the 
private  individual  *  his  charadef,  without  (b  much  as 
knowing,  either  who  are  his  enepiies,   or  which  way 
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.  Even  thofe  perfons  whofc  greatnefs  fecms 
moil  to  fet  *them  above  the  reach  6f  public 
Genfurc,  are  not  thofe  who  lead  feel  its  effects* 
They  have  need  of  the  fuffrages  of  that  vulgar 
whom  they  affe&  to  defpife,  and  who  are,  aft 
fer  all,  the  difpenfer*  of  that  glory,  which  i* 
the  real  objed  of  their  ambitious  cares.  Though 
all  have  not  fo  much  fincerity  as  Alexander; 
they  have  equal  reafon  to  exclaim,  0  People  I 
what  toils  <k  we  not  undergo^  in  order  to  gain  your 
fipplauft! 

I  confefs  that  in  a  8tate  where  the  People 
dare  not  fpeak  their  fentiments,  but  with  1 
view  to  pleafe  the  ears  of  their  rulers,  it  is 
poffibk  that  either  the  Prince,  or  thofe  to 
whom  he  has  trufted  his  authority,  may  feme? 
times  miftake  the  nature  of  the  public  fen- 
timents, or  &at,  for  want  of  that  affe&ioa 
of  which  they  we  denied  all  public  marks, 
they  may  roll  contented  with  iafpiring  ter- 
ror* and  make  thcmfclrcs  amends  in  behold- 
ing the  over-awed  multitude  Another  their 
complaint*. 

$iey  carry  on  -their  attacks*  Bat  when  there  exifts  a  free 
px*&,  an  innocent  Man  immediately  brings  the  matter  intp 
op^n  day,  and  crudes  his  adverfartes,  at  once,  by  a  pntJic 
chaflehge  to  lay  before  the  public  the  grounds  of  their 
fpveral  imputatia*ft.  ' 
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But  when  the  laws  give  a  full  fcope  to  the 
People  for  the  expreffion  of  their  fentiments, 
thofe  who  govern  cannot  conceal  from  them- 
felves  the  difagreeable  truths  which  refound 
from  all  fides.  They  are  obliged  to  put  up 
even  with  ridicule ;  and  the  coarfeft  jefts  are 
not  always  thofe  which  give  them  the  leaft 
uneafinefs.  Like  the  lion  in  the  &ble,  they 
muft  bear  the  blows  of  thofe  enemies  whom 
they  defpife  the  moft ;  and  they  are,  at  length, 
flopped  fliort  in  their  career,  and  compelled 
to  give  up  thofe  unjuft  purftuts  which  they 
find  to  draw  upon  them,  inftead  of  that  ad- 
miration which  is  the  propofed  end  and  reward 
of  their  labours,  nothing  but  mortification  an4 
difguft. 

In  fhort,  whoever  confiders  what  it  is  that 
conftitutes  the  moving  principle  of  what  We 
call  great  affairs,  and  the  invincible  fenfibility 
of  Man  to  the  opinion  of  his  fellow-creatures, 
will  not  hefitate  to  affirm  that,  if.  it  were  pof- 
fible  for  the  liberty  of  the  prefs  to  exift.  in  a 
defpotic  government,  and  (what  is  not  led  dif- 
ficult) for  it  to  exift  without  changing  the 
conftitution,  this  liberty  of  the  pfefs  would 
alone  form  a  counterpoife  to  the  power  of  the 
Prince.  If,  for  example,  in  an  empire  of  the 
Eaft,  a  fan&uary  could  be  found,  whicj^  j$n* 
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tiered  refpe&able  by  the  ancient  religion  of 
the.  people,  might  enfure  fafety  to  thofe  whfc 
feouid  bring  thither  their  obfervations  of  any 
4iftd,  and  that  from  thence  printed  paj*rs 
-&0ufrf  iffue,  which,  under  a  certain  feal,  might 
toe  equally  refpefifced,  and  which  in  their  daily 
appearance  fhould  examine  and  freely  difcufs 
the  conduct  of  the  Cadis,  the  Bafliaws,  the 
.  Vizit)  the  Divan,  and  the  Sultan  himfelf,— 
that  would  introduce  immediately  fome  degree 
of  liberty*, 


CHAP.     XtH. 

The  Subject  continued. 

ANOTHER  effea,  and  a  very  considerable 
owe,  of  the  ftberty  of  the  prefs,  is,  that 
ft  enables  the  People  efledually  to  exert  thofe 
means  which?  the  Conftitmiori  has?  fceffowed  on 
them,  of  influencing  the  motions  of  the  Go- 
vernment. 

'  It  has  been  obferved  in  a  forme*  place,  how 
k  came  to  be  a  matter  of  impoffibility  for  any 
kfcgt  number  of  men,  when  obliged  to  ad  in  a 
body,  and  upon  the  fpot,  to  take  any  well- 
weighed  refolution.  But  this  inconvenience, 
whtckf  » the.  inevitable  confequenee  of  their 
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fltuation,  does  in  no  wife  argue  ^  pcrfoqgl  in- 
feriority in  them,  with  refpedt  to  the  few  wholit 
from  fome  accidental  advantages,  are  enabled  ^ 
to  influence  their  determinations.  It  is  not 
Fortune,  it  is  Nature,  that  has  made  the  ef- . 
fcntial  differences  between  Men  :  and  whatever 
appellation  a  fmall  number  of  perfons  who 
fpeak  without  fufltcient  reflection,  may  aflix 
.to  the  general  body  of  their  fellow-creatures, 
the  whole  difference  between  the  Statefraan, 
and  many  a  Man  from  among  what  they  call 
the  dregs  of  the  People,  often  lies  in  the  rough 
outfide  of  the  latter;  a  difguife  which  may 
fall  off  on  the  firfi:  opportunity ;  and  more  than, 
once  has  it  happened,  that  from  the  middle 
of  a  multitude  in  appearance  contemptible, 
there  have  been  feen  to  rife  at  once  Viriatufes, 
or  Spartacufes. 

Time,  and  a  more  favourable  fituation  (to 
repeat  at  once  more)  are  therefore  the  only 
things  wanting  to  the  People ;  and  the  free*  * 
dom  of  the  prefs  affords  the  remedy  to  thefc 
difadvantages.    Through  its  afliftaijce  every  in-  , 
dividual  may,  at.  his  leifure  and  in  retirement, 
inform  himfelf  of  every  thing  that  relates  to  the  ' 
queftions  on  which  he  is  to  take  a  rtfolution. ' 
Through  its  affiftance,  a  whole  Nation,  as  itn 
were  holds  a  Council,  and. deliberates ;  flowJy  j 
indeed  (for  a  Nation  cannot  be  informed  like 
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tto  affembly  of  Judgcs)>  but  after  a  tegular 
manner,  and  with  certainty.  Through  its  af- 
fiftance,  all  matters  of  faft  are,  at  length*  made 
clear ;  .and*  through  the  conflid  of  the  different 
anfwers  and  replies,  nothing  at  laft  remains, 
but  the  found  part  of    the  arguments  (#); 

fa)  This  right  of  publicly  difcuffing  political  Subjects, 
m  alone, a  great  advantage  to  a  People  who  enjoy  it* 
nd  if  the  Citizens  of  Geneva,  for  inftance,  have  pre- 
served their  liberty  better  than  the  people  have  been 
able  to  do  in  the  other  Commonwealths  of  Switzerland, 
It  is;  I  think,  owing  to  the  extenfi  ve  right  the^  poflefs 
of   making  public  remonftrances  to   their  Magiftrates. 
To    thefe  remonftrances    the  Magiftrates,  for   inftance 
the  Council  of  Twintj-Jfot,  to  wjiich  they  are   ufually 
made,  are  obliged  to  give  an  anfwer:     If  this  anfwer 
does  not  fathfy  the  remonftratirig  Citizens,   they  take 
time,  perhaps  two  Of  three  weeks,  to  ihake  a  reply  to  it, 
which  nraft   alfo    be   anfwered;    and  the   number  of 
Citizens   who  go  np  with  each  new  remonftrance  in- 
creates,  according  as  they  are  thought  to  have  reafon 
on  their  fide.    Thus,  the  remonftrances  which  were  made' 
foste  years  ago,  on  accoant  of  die  fentence  againft  the 
celebrated  M.  Roufiean,  and  were  delivered  at  firft  by 
only  forty  Citizens,  were  afterwards  often  accompanied 
by  abont  nine  hundred.  ■         This  circumftance,  together 
which   the  ceremony   with  which   thofe   remonftrances 
(or  JUfirtfcntatitos,   as  they  more  commonly  call  -them) 
are  delivered,  has  rendered  them  a  great  check  on  the 
conduft  of  the  Magiftrates :   they  even  have  been  ftill 
mbre  ufeful  to  the  Citizens  of  Geneva,  as  a  preventative 
than  as  a  remedy;  and  nothing  is  more  likely  to  deter  the 
Magiftrates  from  taking  a  ftep  of  any  kind  than  the 
thought  that  it  will  give  rife  tp  a  Rtfrefentation* 

X2    ' 
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.Hence,  though  ail  good  Men  may  notthihl 
themfelves  obliged  to'  concur  implicitly  in  the 
tumultuary  refolutions  of  a  People  whom  their 
Orators  take  pains  to  agitate,  yet,  on  the  other 
hand,  when  this  fame  People,  left  to  itfelf^ 
perfeveres  in  opinions  whieh  have  for  a  long 
time  been  difquflfed  in  public  writings*  and 
from  which  (it  ist  effential  to  add)  all  errors 
concerning  fads  have  been  removed,  Rich  per- 
feverance  is  certainly  a  very  refpedtable  de- 
cifion ;  and  then  it  is,  though  only  then*  that 
we  may  with  fafety  fay,—-"  the  voi^e  of  the 
**  People  is  the  voice  of  God.** 
'  How,  therefore,  can  the  people  of  £fl£ian<$ 
(By  when,  having  formed  opinions  which  may 
really  be  called  their  own,  they  think  thej  have 
juft  caufe  to  complain  againft  the  Adminiftra<- 
tion  ?  It  is,  as  has  been  faid  &bove,  by  means 
of  the  right  they  have  of  ele&ing  their  Re* 
prefentatives ;  and  the  fame  method  of  gene* 
ral  intercourfe  that  has  informed  them  with 
regard  to  the  objeds  of  their  c6mplaints,  will 
likewife  enable  them  to  apply  'the  remedy  tg 
them. 

Through  this  means  they  are  acquainted  , 
with  the  nature  of  the  fubje&s  that  have  been 
deliberated  upon  in  the  Aflembly  of  their  &e- 
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pireftntative* }— -t^ey  are  informed  by.tohftm 
the  different  motions  were  .*n&de>—by  whoin 
they  were  fuppojted ;  and  the  manner  in 
which  the  fuffrages  are  delivered,  is  fuch,  that 
they  always  can  know  the  names  of  thofe  who 
have  voted  conftantly  for  the  advancement  of 
pernicious  meafures* 

And  the  People  not  only  know  the  par- 
ticular difpofiticns  of  every  Member  of  the 
Houfe  of  Commons;  but  the  general  noto 
riety  of  all  things  gives  them  alfo  a  know- 
ledge of  the  political  fentiments  of  a  great 
number  of  thofe  whom  their  fituation  in  life 
render*  fit  to  fill  a  place  in  that  Houfe. 
And  availing  themfelves  of  the  feveral  va- 
cancies that  happen,  and  Rill  more  of  the  op- 
portunity of  a  general  ele&ion,  they  purify 
either  fucceffively,  or  at  once,  the  Legiflative 
Aflfembljrj  and  thus,  without  any  commo- 
tion or  danger  to  the  State,  they  effeft  a  ma- 
terial reformation  in  the  views  of  the  Govern* 
fftenk  .  '        -. 

,  I  am  aware  that  feme  perfons-  will  doubt 
thefe  patriotic  *  and  fyfteniatic  views  wljich 
J  am  here  attributing  to  the  People  of  England, 
and  will  objedt  to  me  the  diforders  that  fbrne* 
time)  happen  at  Ele&ions,    But  this  reproach 

x3 
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which,  by  the  way,  comes  with  but  little 
propriety  from  Writers  who  would  have  the 
People  tranfadfc  every  thing  in  their  own  per* 
fons,  this  reproach,  I  fay,  though  true  to  a 
certain  degree,  is  not  however  fo  much  fo  as  it 
is  thought  by  certain  perfons  who  have  taken 
only  a  fuperficial  furvey  of  the  flate  of  thingst 

Without  doubt,  in  a  Conftitution  in  which 
all  important  caufes  of  uneafinefs  are  fo  effec* 
tually  prevented,  it  is  impoffible  but  that  the 
People  will  have  long  intervals  of  inattention* 
Being  then  called  upon,  on  a  fudden,  from 
this  ftate  of  inactivity,  to  ele&Reprefentatives, 
they  have  not  examined,  beforehand,  the  me- 
rits of  thofe  who  aft.  them  their  votes ;  and 
the  latter  h^ve  not  had,  amidft  the  general 
tranquillity,  any  opportunity  tp  ipafce  {hem? 
felves  known  to  them. 

The  Ele&or,  perfuaded,  at  the  fame  time, 
that  the  perfon  whom  he  will  eleft,  will  be 
equally  interested  with  himfelf  in  the  fupport 
of  public  liberty,  does  not  enter  into  laborious 
difquifitions,  and  from  which  he  fees  he  may 
exempt  himfelf.  Obliged,  however,  to  give 
the  preference  to  fomebody,  he  fprms  hi? 
choice  on  motives  which  would  not  be  excuf: 
able,    if  it  were  not  that  fome  motives  are 
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neceflary  to  make  a  choice,  and  that,  at  this 
inftant,  he  is  not  influenced  by  any*  other  :  and 
indeed  it  muft  be  confeffed,  that,  in  the  ordi- 
nary courfe  of  things,  and  with  Eleftors  of  a 
certain  rank  in  life,  that  Candidate  who  gives 
the  beft  entertainment,  has  a  great  chance  to 
get  the  better  of  his  competitors. 
'  But  if  the  meafures  of  Government,  and 
the  reception  of  thofe  meafures  in  Parliament, 
by  means  of  a  too  complying  Houfe  of  Com- 
mons, fliould  ever  be  fuch  as  to  fpread  a  feri- 
ous  alarm  among  the  People,  the  fame  caufes 
which  have  concurred  to  eftabliih  public  li- 
berty, would,  no  doubt  operate  again,  and 
likewife  concur  in  its  fupport.  A  general 
combination  would  then  be  formed,  both  of 
thofe  Members  of  Parliament  who  have  re- 
mained trye  to  the  public  caufe,  and  of  per- 
fons  of  every  order  among  the  People.  Public 
meetings,  in  fuch  circumftances,  would  be 
appointed,  general  fubferiptions  would  be  en- 
tered into,  to  fupport  the  expences  what- 
ever they  might  be,  of  fuch  a  neceflary  op- 
pofition;  and  all  private  and  unworthy  pur* 
pofes  bei^g  fuppreffed  by  the  fenfe  of  the  Na- 
tional danger,  the  choice  of  the  electors  would 
|hen  be  wholly  determined  by  the  confides 
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ation  of  the  public  fpirit  of  the  Candidates, 
and  the  tokens  given  by  them  of  fuch  fpirit; 

Thus  were  thofe  Parliaments  formed,  whicfc 
fupprefied  arbitrary  taxes  and  imprifontncnts. 
Thus  was  it,  that,  under  Charles  the  Second, 
the  People,  when  recovered  from  that  en* 
thufiafm  of  affeftion  with  which  they  received 
a  King  fo  long  perfecuted,  at  laft  returned  to 
him  no  Parliaments  but  fuch  as  were  com- 
4  pofed  of  a  majority  of  Men  attached  to  public 
liberty.  Thus  it  was,  that,  perfevering  in  a 
conduft  which  the  circumftances  of  the  times 
rendered  neceflary,  the  People  baffled  the  arts 
of  the  Government;  and  Charles  difiblvcd 
three  fucceffive  Parliaments,  without  any  other 
effeft  but  that  of  having  thofe  fame  Men  re* 
chofen,  and  fet  again  in  opposition  to  him,  of 
whom  he  hoped  he  had  rid  himfelf  for  ever. 

Nor  was  James  the  Second  happier  in  his 
attempts  than  Charles  had  been.  This  Prince 
foon  experienced  that  his  Parliament  was  ac* 
tuated  by  the  fame  fpirit  as  thofe  which  had 
oppofed  the  designs  of  his  late  brother ;  and 
having  fuffered  himfelf  to  be  led  into  meat 
fures  of  violence,  inftead  of  bdag  better 
taught  by  the  difcovery  he  made  of  the  real  fen- 
timepts  of  the  People,  hisjreign  was  terminated 


by,  that  cataft^ophe  with  which 'efWry  one  to  ac* 

quainted,  ,' 

Indeed,  if  we  combine  the  right  enjoyed 
by  the  Peopitf  of  England,  of  ele£ting  their 
{Uprefeatatives,  with  the  whole  of  the  Eng* 
lifli  Government^  we  fliall  become  continually 
more  and  more  fenfible  of  the  excellent  cf* 
fefts  that  may  refult  from  that  right.  All  Men 
in  the  State  are,  as  has  been  before  obferVed, 
really  interefted  in  the  fupport  of  public  li- 
berty ; — nothing  but  temporary  motives,  and 
fuch  as  are  quite  peculiar  to  themfelves,  can 
poffibly  induce  the  Members  of  any  Houfe  of 
Commons  to  connive  at  meafures  deftruftive 
of  this  liberty :  the  People,  therefore,  under 
fuch  circumstances,  need  only  change  thefe 
Members  in  order  effcftually  to  reform  the 
conduft  of  that  Houfe :  and  it  may  fairly  b6 
pronounced  beforehand,  that  a  Houfe  of  Com- 
mons, compofed  of  a  new  fet  of  perfons,  will 
from  this  bare  circumftance,  bein  the  interefts 
of  the  People. 

1  Hence,  though  the  complaints  of  the  People 
do  not  always  meet  with  a  fpeedy  and  im- 
mediate redrefs.  (a  celerity'  which  would  b$ 
the  -fymptom  pf  a  fatal  unfteadinefs  in  the 
Constitution,  and  would  fooner  or  later  bring 
OB  its  ruin)  yet,  when  we  attentively  confider 
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the  nature  and  the  refources  of  this  Conftitu~ 
tion,  we  fliall  not  think  it  too  bold  an  affertion 
to  fay,  that  it  is  impofflble  but  that  complaints 
Jn  which  the  People  perfevere,  that  is,  to  re- 
peat it  once  more,  well-grounded  complaints, 
will  fooner  or  latter  be  redrefled. 


CHAP-      XIV- 
Rig bt  of  Rtfiftance. 

BUT  all  thofe  privileges  of  the  People,  cpji* 
fidered  in  themfelves,  are  but  feeble  de- 
fences againft  the  real  ftrength  of  thofe  who 
govern.  All  thofe  provifipns,  all  thofe  reci- 
procal Right?,  necefikrily  fupppfe  that  thipgs 
remain  in  their  legal  and  fettled  courfe; 
what  would  then  be  the  refource  pf  the  People, 
if  ever  -the  Prince,  fuddenly  freeing  him«f 
felf  from  all  reftraijit,  and  throwing  himfelf 
as  it  were  out  of  the  Conftitution,  ihould  no 
longer  refpeft  either  the  perfon  or  the  pro- 
perty pf  the  fubjeft,  and  either  Ihould  make 
no  account  pf  his  conventions  with  his  Par- 
liament, or  attempt  to  force  it  implicitly  to 
fnbmit  to  his  will  ?— - It  would  be  refiftaqc?* 
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Without  entering  here  into  the  difcuffion 
pf  a  doctrine  which  would  lead  us  to  enquire 
into  the  firft  principles  of  Civil  Government, 
C onfequently  epgage  us  in  a  long  difquifition, 
and  with  regard  to  which,  befides,  perfon* 
free  from  prejudices  agree  pretty  much  in  their 
opinions,  I  ihall  only  pbferve  here  (and  it 
will  be  fufficient  for  my  purpofe)  that  the 
queftion  has  been  decide*!  in  favour  of  this 
dodrine  by  the  Laws  of  England,  and  that 
refiftance  is  looked  upon  by  them  as  the  ulti- 
mate and  lawful  refpurce  againft  the  violences 
pf  Power. 

It  was  refiftance  that  gave  birth  to  the  Great 
jCharter,  that  lafting  foundation  of  EnglHh 
Liberty ;  and  the  excefles  of  a  Power  eftablilh- 
pd  by  force,  were  alfo  reftrained  by  force  fajf 

(a)  Lord  Lyttelton  fays  extremely  well  in  his  Per- 
fcan  Letters,  "  If  the  privilege*  .of  the  People  of 
"  England  be  conceffions  from  the  Crown,  is  not  the 
"  power  of  the  Crown  itfetf,  a  concemon  from  the 
"  People  ?*  It  might  be  faid  with  equal  truth,  and 
Ibmewhat  more  in  point  to  the  fobject  of  this  Chapter,— 
if  the  privileges  of  the  People  be  an  encroachment 
on  the  power  of  Kings,  the  power  itfelf  of  Kings 
was  at  firft  an  encroachment  (no  matter  whether  ef- 
fected by  furprize)  on  the  natural  liberty  of  the 
f  CQfk. 
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It  has,  been  by  the  fame  means  that,  at  dif- 
ferent times,  the  People  have  procured  the  con- 
firmation of  the  fame  Charter.  Laftly,  it 
has  alfo  been  the  remittance  to  a  King  who 
made  no  account  of  his  own  engagements* 
that  has,  in  the  iffue,  placed  on  the  Throne 
the  family  which  is  now  in  pofleffion  of  it. 

This  is  not  all;  this  refource  which,  till 
then,  had  only  been  an  aft  of  force,  oppofed 
to  other  ads  of  force,  was,  at  that  aera,  ex- 
prefly  recognized  by  the  Law  itfelf.  Th6 
Lords  and  Commons,  folemnly  affembled,  de- 
clared, that  "  King  James  the  Second,  haying 
*'  endeavoured  to  fubvert  the  Conftitution  of 
"  the  Kingdom,  by  breaking  the  original 
<<  contract  between  King  and  People,  and  hav* 
"  ing  violated  the  fundamental  laws,  and 
"  withdrawn  himfeif,  had  abdicated  the  Go* 
"  vernmenl ;  and  that  the  Throne  was  thereby 
"  vacant  (*)." 

And  left  thofe  principles  to  which  the  Re- 
volution thus  gave  a  fanftion,  fhould,  in  pro*- 
cefs  «£  time,  become  trare  arcana  of  Static 
exclufivcly  appropriated,  and  only  knowfr,  to 
a  certain  clafs  of  Subjects,  the  fame  Aft,  we 
have  juft  mentioned,  exprefly  infured  to  in* 

(<t)  The  Bill  of  Rights  has  fince  given  a  new  fanAio* 
to  all  thefe  principles. 
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dividuals  the  right  of  publicly  prefenriftg  com- 
plaints againft  the  abufes  of  Government, 
and  moreover,  of  being  provided  with  arms 
for  their  own  defence*  Judge  Blackftone  ex- 
preffes  himfelf  in  the  following  terms,  in  his 
Commentaries  on  the  Laws  of  England, 
(&LCh.i.) 

"  And  laftly*,  tcf  vindicate  thofe  rights, 
« when  tdually  violated  or  attacked,  the 
4t  fubjeSs  of  England,  are  entitled,  in  the 
u  firft  place,  to  the  regular  adminiftratiod 
"  and  free  courfe  of  jufiice  In  the  Courts  of 
^  law;  next,  to  the  right  of  petitioning  the 
«  Kiog  and  PartiaaoieDt  for  redrefs  of  gric- 
*  vaneiea  %  a&d,  laftly,  to  the  right  of  hav~ 
*'  ing  and  ufing  armtf  for  felf-pnefervation  and 
"defence/* 

I^ftly,  this  rigfct  of  oppofing  violfcnfce,  ft* 
whatever  ftape,  and  from  whatever  quarter, 
it  tnty  come,  is  fo  generally  acknowledged",  " 
that  the  Courts  of  law  have  fometimes  grand- 
cd  their  judgment*  upon  in  I  fhall  relate 
Ott  this  head  a  fa&  which  is  fbmew{tf*  re* 
xnarkabJe. 

A.  Conftabk,  being  out.  of  his  precmft, 
arcefted  a  woman  whofe  name  was  JnmDtkms  * 
one  faofy  took  her  part,  and  in  the  heat  of  the 
fray,  killed  the  affiftant    of    the  Conftable. 
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Being  profecuted  for  murder,  he  alledge^ 
in  his  defence*  that  the  illegality  of  the  ini* 
prifonment  was  a  fufficient  provocation  to  make 
the  homicide  excufabk,  and  intitle  him  to  the 
benefit  of  Clergy.  The  Jury  having  fettled  : 
the  matter  of  fad:,  left  the  criminality  of  it  to 
be  decided  by  the  Judge,  by  returning  zfpeciat 
veriSl.  The  caufe  was  adjourned  to  the  KiAg's 
Bench,  and  thence  again  to  Serjeants  Inn,  tot 
the  opinion  of  the  twelve  Judges.  Here  fol- 
lows the  opinion  delivered  by  Chief  Jufiicd 
Holt,  in  giving  judgment. 

"  If  one  be  imprifoned  upon  an  unlawful 
"  authority,  it  is  a  fufficient  provocation  td 
"  all  people,  out  of  compaffien,  much  more 
"  fo  when  it  is  done  under  colour  of  juftice ; 
u  and  when  the  liberty  of  the  fubjed  is  in- 
"  vaded,  it  is  a  provocation  to  all  the  fubjeds 
"  of  England.  A  Man  ought  to  be  con- 
€€  cerned  for  Magna  Charta  and  the  laws  i 
"  and  if  any  one  againft  law  imprifon  a  Man* 
«  he  is  an  offender  againft  Magna  Charta/1 
After  fome  debate,  occafioned  chiefly  by 
Tooly's  appearing  not  to  have  known  that  the 
Conftable  was  out  of  his  precin&,  fcven  of 
the  Judges  were  of  opinion  that  the  prifoner 
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Was  guilty  of  Manflaughtcr,  and  he  was  ad- 
mitted to  the  benefit  of  Clergy  (a). 

But  it  is  with  refpefi  to  this  right  of  an  ul- 
timate refiftance,  that  the  advantage  of  a  free 
prefs  appears  in  a  moft  confpieuous  light.  As 
the  moft  important  rights  of  the  People,  with- 
out the  profped:  of  a  refiftance  which  over- 
awes thofe  who  fliould  attempt  to  violate  them, 
are  little  more  than  merefhadows,— fo  this  right 
-of  rejijling,  itfelf,  is  but  vain,  when  there  ex- 
ifts  no  means  of  effefting  a  general  union  be* 
tween  the  different  parts  of  the  People* 

Private  individuals,  unknown  to  eaeh  other, 
are  forced  to  bear  in  filence  injuries  in  which 
they  do  not  fee  other  people, take  a  concern* 
Left  to  their  own  individual  ftrength,  they 
tremble  before  the  formidable  and  ever-ready 
power  of  thofe  who  govern  ;  and  as  thefe  latter 
well  know,  nay,  are  apt  to  over-rate .  the.  ad- 
vantages of  their  own  fituation,  they  think 
they  may  venture  upon  any  thing. 

But  when  they  fee  that  all  their  aftions 
are  expofed  to  public  view,— that  in  confe- 
quence  of  the  celerity  with  which  all  things 

fc)  See  Reports  of  Cafes  argued,  debated,  and  ad- 
judged in  Banco  R*pn*,  in  the  time  of  the  late  Queen 
Anne. 
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keconwcoihihunicaf  ed,  the  whole  Nation  form*, 
as  it  were,  one  coiitmued  nritabk  body,  n* 
part  of  which  can  be  touched  Without  Exciting 
an  univerfal  tremor,  they  become  fenfible  that 
the  caufe  of  each  individnal  is  fealty  the  caufe 
of  all,  and  that  to  attack  the  krweft  among  the 
People,  is  to  attack  the  Whole  People* 

Here  alfo  we  muft  remark  the  error  of  thofe 
who,  as  they  make  the  liberty  df  the  people 
co  confift  in  their  power,  fo  ihake  their  power 
confift  in  their  aftion* 

When  the  People  are  often  called  to  aft 
in  their  own  ptrfcns,  it  is  tmpoffible  for 
them  to  acquire  any  exaA  knowledge  of  the 
ftate  of  things*  The  event  of  one  day  effaces 
the  notions  which  they  had  begun  to  adopt  on 
the  preceding  day ;  and  simidft  the  continual 
change  of  things^  no  fettled  principle,  and 
above  alt  no  plans  of  union,  have  time  to  be 
cftabliftted  among  them.— You  wifh  to  have 
the  People  love  and  defend  their  laws  and 
liberty ;  leave  them,  therefore,  the  neceffary 
time  to  know  what  laws  and  liberty  are,  and 
to  agree  in  their  opinion  concerning  them;— 
you  wilh  an  union,  a  cooUtxw,  which  canpot 
be  obtained  but  by  a  flow  and  peaceable  pn» 
cefsy  forbear  therefore  continually  to  fliake  the 
veffel. 
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*     Nay  farther*  it  is  a  contradiction,  that  the 
People  fhould  aff9  and  at  the  fame  time  retain 

.  any  real  power.  Have  they,  for  inftance, 
been  forced  by  the  weight  of  public  oppref* 
fion  to  throw  off  the  restraints  of  the  law, 
from  which  they  no  longer  received  protec- 
tion, they  prefently  find  themfelve9  fuddenlj 
become  fubjed:  to  the  command  of  a  fevf 
Leaders,  who  are  the  more  abfolute  in  pro* 
portion  as  the  nattire  of  their  power  i$  left 
clearly  afcertained ;  nay,  perhaps  they  tauft 
even  fubmit  to  the  toils  of  war,  and  to  mili- 
tary difcipline. 

.  If  it  be  in  the  common  and  legal  courfe 
of  things  that  the  People  are  called  to  move* 
each  individual  is  obliged,  for  the  fuccefs  of 
the  meafures  in  which  he  is  then  made  to 
take  a  concern,  to  join  himfelf  to  fome  party  { 

*  nor  can  this  party  be  without  a  Head.  The 
Citizens  thus  grow  divided  among  themfelvesj 
and  contract  the  pernicious  habit  of  fubmit* 

-ring  to  Leaders.  They  are,  at  length,  no 
more  than  the  clients  of  a  certain  number  of 
Patrons ;  and  the  latter  foon  becoming  able  to 

*  command  the  arms  of  the  Citizens  in  the  fame 
manner  as  they  at  firft  governed  their  votes, 

*  make  little  account  of  a  People  with  one  part  of 
which  they  know  how  to  curb  the  other. 

Y 
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But  when  the.  moyiijg  fprings  of  Govern** 
ment  are  placed  entirely  out  of  the  body  of 
the  People,  their  adion  ia  thereby  difengaged 
from  all  that  could  render  it  complicated,  of 
hide  it  from  the  eye..  As  the  People  thence- 
forward cdnfider  things,  fpeculatively,  and 
tre,  if  J  may  be  allowed  the  exprefiiob,  only 
fpe&ators  of  the  game,  they  acquire  juft  no- 
tions of  things ;  and  as  thefe  notions,  amid  ft 
the  general  quiet,  get  ground  and  fpread 
themselves  far  and  wide,  they  at  length  en- 
tertain, on  the  fubjefl:  of  .their  liberty,  but  one 
opinion* 

Forming  thus,  as  it  were,  one  body,  the 
People,  at  every  inftant,  has  it  in  its  power 
to  ftrike  the  decifive  blow  which  is  to  level 
every  thing.  Like  thofe  mechanical  powers 
the  greateft  efficiency  of  which  exifts  at  the 
inftant  which  precedes  their  entering  into  ac-> 
tion,  it  has  an  immenfe  force,  juft  becaufe 
it  does  not  yet  exert  any ;  and  in  this  ftatc 
of  ftillnefs,  but  of  attention,  confifts  its  true 
momentum. 

-•  With  regard  to  thofe  who  (whether  from 
petfonal  privileges,  or  by  virtue  of  a  com* 
miflion  from  the  People)  are  intrutted  with 
the  -adive  part  of  Government,  as  they,  in 
the  mean  while,  fee  themfclves  expofed  t& 
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public  view,  and  obferved  as  from  a  pittance 
by  Men  free  from  the  fpirit  of  party,  and  who 
place  in  them  but  a  conditional  truft,  they 
Are  afraid  of  exciting  a  commotion  which, 
though  it  might  not  prove  the  deftru&ion  of 
all  power,  yet  would  furely  and  immediately 
be  the  deftru&ion  of  their  own.  And  if  we 
might  fuppofe  that,  through  an  extraordinary 
conjunction  of  circumftances,  they  fliould  re- 
folve  among  ttiemfelves  upon  the  facrifice  of 
thofe  laws  en  which  public  liberty  is  founded} 
they  would  no  fooner  lift,  up  their  eyes  to- 
wards that  extenfive  Affembly  which  views 
them  with  a  watchful  attention,  than  they 
would  find  their  public  virtue  return  upon 
them,  and  would  make  hafte  to  refume  that 
plan  of  condud  out  of  the  limits  of  which 
they  can  expeft  nothing  but  ruin  and  perdi-* 
tiom 

In  fhort,  as  the  body  bf  the  Pedple  cannot 
a&  without  either  fubjedcing  thenlfelves  to 
feme  Power,  or  effecting  a  general  deftru&ion, 
the  only  ihare  they  can  have  in  a  Government 
With  advantage  to  themfelves,  is  not  to  inter-. 
fere,  but  to  influence,— to  be  able  to  aft,  and 
Hot  to  ad. 

The  Power  of  the  People  is  not  when  they 
ftrik^  but  wheft  they  keep  in  awe :    it   is 

V  i 
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when  they  can  overthrow  every  things  that 
they  never  need  to  move;  and  Manlius  in- 
cluded all  in  four  words,  when  he  faid  to 
the  People  of  Rome,  Qfiendite  helium,  pacem 
babebitisk 
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Proofs  drawn  from  Fa&s,  of  the  Truth  of  tH 
Principles  laid  down  in  the  frefent  Work*— 
I.  The  peculiar  Manner  in  which  Revolutions 
have  always  beets  concluded  in  England* 

IT  may  not  be  fufficlent  to  have  proved  by 
arguments  the  advantages  of  the  Englifh 
Conftitution :  it  will  perhaps  be  afked,  whe- 
ther the  effe&s  correfpond  to  the  theory  ? 
To  this  queftion  (which  I  confefs  is  extremely 
proper)  my  anfwer  is  ready ;  it  is  the  fame 
which  was  once  made,  I  believe,  by  a  Lace- 
demonian, Come  and  fee* 

If  we  perufe  the  Englifh  Hiflory,  we  fhall 
be  particularly  ftruck  with  one  circumftance 
to  be  obferved  in  it,  and  which  diftinguifhes 
moft  advantageoufly  the  EnglHh  Government 
from  all  other  free  governments  j.  I.  mean  the 
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planner  in  which  Revolutions  and  public  com- 
motions have  always  been  terminated  in  Eng- 
land, 

If  we  read  with  fome  attention  the  Hiftory 
of  other  free  States,  we  fliall  fee  that  the  publiq 
diffenfions  that  have  taken  place  in  them,  have 
c onftantly  been  terminated  by  fettlemeirts  irt 
which  the  interefts  only  of  a  few  were  really 
provided  for ;  while  the  grievances  of  the  many 
were  hardly,  if  at  all,  attended  to,  In  Eng- 
land the  very  reverfe  has  happened,  and  we  find 
Revolutions  always  to  have  been  terminated  by 
extenfive  and  accurate  provifions  for  fecuring 
the  generaHiberty, 

The  Hiftory  of  the  ancient  Grecian  Con*? 
monwealths,  but  above  all  of  the  Roman  Re* 
public,  of  which  more  complete  accounts  have 
been  left  us,  afford  ftriking  proof  of  the  for~ 
mer  part  of  this  obfervation. 

What  was,  for  inftance,  the  confequencd: 
of  that  great  Revolution  by  which  the  Kings 
were  driven  from  Rome,  and  in  which  the 
Senate  and  Particians  acted  as  the  advifers 
and  leaders  of  the  People  ?  The  confequence  • 
was,  as  w$  find  in  Dionyfius  of  Halicarnaffus, 
and  Livy,  that  the  Senators  immediately  af- 
fumed  all  thofe  powers,  lately  fo  much  com- 
plained  of  by  themfelves,  which  the  Kings 

?3 
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had  exercifed.  The  execution  of  their  future 
decrees  was  intrufted  to  two  Magiftrates  taken 
from  their  own  body,  and  entirely  dependent 
on  them,  whom  they  called  Confuls,  and  who 
were  made  to  bear  about  them  all  the  enfigns 
of  power  which  had  formerly  attended  the 
Kings.  Only,  care  was  taken  that  the  axes 
and  fafceSj  the  fymbols  of  the  power  of  life 
and  death  over  the  Citizens,  which  the  Senate 
now  claimed  to  itfelf,  ftiould  not  be  carried 
before  both  Confuls  at  once,  but  only  before 
one  at  a  time,  for  fear,  fays  Livy,  of  doubling 
the  terror  of  the  People^. 

Nor  was  this  all :  the  Senators  drew  over 
to  their  party  thofe  Men  who  had  the  moil 
interefl  at  that  time  among  the  People,  and 
admitted  them  as  Members  into  their  own 
body  (£) ;  which  indeed  was  a  precaution  they 
could  not  prudently  avoid  taking.  But  the 
interefts  of  the  great  Men  in  the  Republic 
being  thus  provided  for,  the  Revolution  ended. 
The  new  Senators,  as  well  as  the  old,  took 
care  not  to  leffen,  by  making  provifions  for  the 

(a)  "  Omnia  jura  (Regum)  omnia  infigfiia,  primi  Con- 
futes tenacre ;  id  mod  6  cautuxn  eft  ne  fi  am  bo  fafcea  ha* 
fcerent,   duplicates  terror  viderctnr.     Tit.  Liv.   lib.  ii. 

§1. 

{b)  Thcfe  new  Senators  were  called  c$nfcrifti ;  hence 
the  name  of  Pains  Confer ipti,  afterwards  indiscriminately 
given  to  the  whole  Sen  axe.— -TV/.  Liv.  ibid. 
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liberty  of  the  People,  a  power  which  was  now 
become  their  own.  Nay,  they  prefently  ftretch- 
cd  this  power  beyond  its  former  tone;  and 
the  punifliments  which  the  Conful  inflidted 
in  a  military  manner  on  a  number  of  thofc 
who  (till  adhered  to  the  former  mode  of  Go- 
vernment, and  even  upon  his  own  children, 
taught  the  People  what  they  had  to  expedt  for 
the  future,  if  they  prefumed  to  oppofe  the 
power  of  thofe  whom  they  had  thus  unwarily 
made  their  Matters. 

Among  the  oppreffive  laws,  orufages,  which 
the  Senate,  after  the  expulfion  of  the  Kings, 
had  permitted  to  continue,  thofe  which  were 
mod  complained  of  by  the  People,  were  thofe 
by  which  thofe  Citizens  who  could  not  pay 
their  debts  with  the  intereft  (which  at  Rome 
was  enormous)  at  the  appointed  time,  became 
flaves  to  their  Creditors,  and  were  delivered 
over  to  them  bound  with  cords  :  hence  the 
word  Next,  by  which  that  kind  of  Slaves  were 
denominated.  The  cruelties  exercifed  by  Crer 
ditors  on  thofe  unfortunate  Men,  whom  the 
private  calamities  caufed  by  the  frequent  wars 
in  which  Rome  was  engaged,  rendered  very 
numerous,  at  laft  roufed  the  body  of  the 
People :  they  abandoned  both  the  City,  and 
jheir  inhuman  fellow-citizens,  and  retreated  to 
xhe  other  fide  of  the  River  An:o* 

Y  4 
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But  th  J$  fecond  Revolution,  like  the  former, 
only  procured  the  advancement  of  particular 
perfoitt.  A  new  office  was  created,  called  th^ 
Tribundhip.  Thofe  whom  the  People  had 
placed  at  their  head  when  they  left  the  City, 
were  raifed  to  it.  Their  duty,  it  was  agreed; 
was  for  the  future  to  protcft  the  Citizens ; 
*nd  they  were  invefted  with  a  certain  number 
of  prerogatives  for  that  purpofe.  This  Insti- 
tution, it  muft  however  be  confeffed,  would 
have,  in  the  iffue,  proved  very  beneficial  to  the 
People,  at  leall  for  a  long  courfe  of  time,  if 
certain  precautions  had  been  taken  with  refpedfc 
to  it,  which  would  have  much  leffened  the  fu- 
ture  perfonal  importance  of  the  ne wTribunes  (a) : 
but  thefe  precautions  the  latter  did  not  think 
proper  to  fugged;  and  in  regard  to  thofe 
abufes  themfelves  which  had  at  firft  given  rife 
to  the  complaints  of  the  People,  no  farther 
mention  was  made  of  them  (b). 

As  the  Senate  and  Patricians,  in  the  early 
ages  of  the  Commonwealth,  kept  clofely  united 
together,  the  Tribunes,  for  all  their  perfonal 

[a)  Their  number,  which  was  only  Ten,  ought  to  have 
bets  much  greater ;  and  they  never  oug^it  to  have  ac- 
cepted the  power  left  to  each  of  them,  of  flopping  by  Jut 
fingle  opposition  the  proceedings  of  all  the  reft 

(£)  A  number  of  {editions  were  afterwards  raifed  upon 
the  fame  account.  4 
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privileges,  were,  not  able*  however,  during 
the  firft  times  after  their  creation,  to  gain  aa 
admittance  either  to  the  Confulihip,  or  info 
the  Senate;  and  thereby  to  feparatc  their  con- 
dition *ny  farther  from  that  of  the  People* 
This  fituation  of  their's,  in  which  it  was  to  be 
wiflicd  they  might  always  have  been  kept,  ptOL 
duced  at  firft  excellent  effefts,  and  caufed  theft 
condud  to  arifwer  in  a  great  meafure  the  ex* 
pe&ations  of  the  People.  The  Tribunes  com* 
plained  loudly  of  the  exorbitancy  of  the  powers 
poffefled  by  the  Senate  and  Confuls ;  and  here 
we  mull  obferve,  that  the  power  exercifed  by 
thefe  latter  over  the  lives  of  the  Citizens,  had 
never  been  yet  fubje&ed  (which  Will  probably 
•furprife  the  Reader),  to  any  known  laws,though 
fixty  years  had  already  elapfed  fince  the  ex- 
pulfion  of  the  Kings.  The  Tribunes  there* 
fore  infilled,  that  laws  ftiould  be  made  in  that 
refpeA,  which  the  Confuls  fhould  thence* 
forwards  be  bound  to  follow ;  and  that  they 
ihould  no  longer  be  left,  in  the  exercife  of 
their  power  over  the  lives  of  the  Citizens*  to 
their  own  caprice  and  wantonnefs  (d). 

{a)  "  Quod  Populus  in  fe  jus  dcderit,  eo  Confident 
*'  nfaium ;  non  ipfos  libldinem  ac  licentiam  faam  pro 
f*  lege  habitnros."— 7iY,  Lrv.  lib.  iii.  J  9. 
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Equitable -as  thefe  demands  were,  the  Senate; 
and  Patricians  oppofed  them  with  great  warmth, 
and  either  by  naming  Di&ators,  or  calling  in 
the^  affiftance  of  the  Priefts,  or  other  means, 
they  defeated  for  nine  years  together,  all  the. 
Cddeavours  of  the  Tribunes.  However,  as  the 
latter  were  at  that  time  in  earned,  the  Senate  was 
at  length  obliged  to  comply  ;  and  the  Lex  Te- 
nnttUa  was  paffed,  by  which  it  was  enadted 
that  a  general  Code  of  Laws  ihould  be  made. 

Thefe  beginnings  feemed  to  promife  great 
Juceefs  to  the  caufe  of  the  People.  But,  unfor- 
tunately for  them,  the  Senate  found  means  to 
have  it  agreed,  that  the  office  of  Tribune  ihould 
be  fet  afide  during  the  whole  time  that  the  Code 
ihould  be  framing.  They  moreover  obtained, 
that  the  ten  Men,  called  Decemvirs,  to  whom 
the  charge  of  compofing  this  Code  was  to  be 
given,  fhould  be  taken  from  the  body  of  the 
Patricians.  The  fame  caufes,  therefore,  pro- 
duced again  the  fame  effe&s ;  and  the  power  of 
the  Senate  and  Conful  was  left  in  the  new  Code, 
or  laws  of  the  Twelve  Tables,  as  undefined  as 
before.  As  to  the  laws  above  mentioned,  con^ 
cerning  debtors,  which  never  had  ceafed  to  be 
bitterly  complained  of  by  the  People,  and  iq 
regard  to  which  fomc  fatisfa&ion  ought  in  com- 
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inon  juftice,  to  have  been  given  them,  they  were 
confirmed,  and  a  new  terror  added  tp.them  from 
the  manner  in  which  they  were  worded. 

The  true  motive  of  the  Senate,  when  they 
thus  trufted  the  framing  of  the  new  laws  to  3 
new  kind  of  Magiftrates,  called  Decemvirs, 
was  that,  by  fufpending  thfe  ancient  office  of 
Conful,  they  might  have  a  fair  pretence  for  fuf- 
pending alfo  the  office  of  Tribune,  and  there- 
by rid  themfelves  of  the  People,  during  the 
time  that  the  important  bufinefs  of  framing 
the  Code  fhould  be  carrying  on  :  they  even,  in 
order  the  better  to  fecure  that  point,  placed  the 
whole  power  in  the  Republic,  in  the  hands  of 
thefe  new  Magiftrates.  But  the  Senate  and  Pa- 
tricians experienced  then,  in  their  turn,  the 
danger  of  entrufting  Men  with  an  uncontrolled 
authority.  As  they  themfelves  had  formerly 
betrayed  the  truft  which  the  People  had  placed 
in  them,  fo  did  the  Decemvirs,  on  this  occa- 
fion,  likewife  deceive  them.  They  retained, 
by  their  own  private  authority,  the  unlimited 
power  that  had  been  conferred  on  them,  and  at 
laft  exercifed  it  on  the  Patricians  as  well  as  the 
Plebeians.  Both  parties  therefore  united  againft 
them,  and  the  Decemvirs  were  expelled  from 
the  City, 
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The  former  dignities  of  the  Republic  wert 
teftored,  and  with  them  the  office  of  Tribune, 
Thofe  from  among  the  People  who  had  been 
moft  inftrumental  in  destroying  the  power  of 
the  Decemvirs,  were,  as  it  was  natural,  raifed 
to  the  Tfibunefhip;  and  they  entered  upon 
their  offices  poffeffcd  of  a  prodigious  degree 
cff  popularity.  The  Senate  and  the  Patricians 
were,  at  the  fame  tirhe,  funk  extremely  low 
in  confequence  of  the  long  tyranny  which  had 
juft  expired;  and  thofe  two  circumftances 
united,  afforded  the  Tribunes  but  too  eafy  an 
opportunity  of  making  the  prefent  Revolution 
end  as  the  former  ones  had  done,  and  con- 
certing it  to  the  advancement  of  their  own 
power.  They  got  new  perfonal  privileges  to 
be  added  to  thofe  which  they  already  pof- 
fHTed,  and  moreover  procured  a  law  to  be  en-  . 
afted,  by  which  it  was' ordained,  that  the  re- 
folutions  taken  by  the  Comitia  Ttrlbuta  (an  Af- 
fcmbly  in  which  the  Tribunes  were  admitted 
to  propofe  new  laws)  fliould  be  binding  upon  . 
the  whole  Commonwealth  : — by  which  they 
at  once  raifed  to  themfelves  an  imperium  in  im- 
ferio,  and  acquired,  as  Livy  expreffes  it,  a  moft 
active  weapon  (a). 

(a)  Minimum  tclum* 


from  tfctt  time  greet  ttw^fKHHWt  Jiwffe  & 

the  Republic,  whiife,  life  attthofo  tefofe  tbttfe 
ended  in  promoting  t&&  pgwer.  of  a  J&Vt* 
Propofals  for  eafing  the  Pepple  of  tfeefr  debt% 
for  dividing  with  fcroe  equality  ampngft  tb* 
Citizens  the  lands  which  wf re  taken  fjran* 
the  enemy,  and  fox  lowering  the  r*te  <yf  the 
intereft  of  money,  were,  frequently  ma4e  by* 
the  Tribunes,  .  And  indeed  all  tkefe  w<m- 
excellent  regulations  to  pcopofe ;  but,  unfoc* 
tunately  for  the  People,  the  propofals.  of  then* 
were  only  pretences  made  ufe  of  by  the  Trl* 
bunes  for  promoting  fchemes  of  a  fatal'th<»igt 
fomewhat  remote,  tendency,  to  .public  liberty. 
Their  real  aims  were  at  tjwr  Confutthip,  the 
Prsetorthip,  the  Priefthood,  and  other  offices  ol 
Executive  power,  which  they  were  intended 
to  control,  and  not  to  {hare.  To  thefe  views- 
they  conftantly  made  the  caufe  of  the  People 
fubfervient :— I  ftiall  relate  among  other  in- 
ftances,  the  manner,  in  which  they  procured 
to  themfelves  an  admittance  to  the  office  of 
Conful* 

Having  during  feveral  years,  feized  every 
opportunity  of  making  fpeeches  to  the. People 
on  that  fubjed,  and  even  excited  fedition* 
in  brder  to  overcome  the  oppofition  of  the 
Senate,  they  at  laft  availed  themfelves  of  the 
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rircumftance  of  an  interregnum  (a  time,  during 
which  there  happened  to  be  no  other  Magiftraterf 
in  the  Republic  befides  themfelves)  and  pr<J«« 
pofed  to  the  Tribes*  whom  they  had  aflembledj 
to  ena&  the  three  following  laws  : — the  firft 
for  fettling  the  rate  of  intereft  of  money  ;  the 
fecond  for  bfdaining  that  no  Citizen  fhoiild.be 
poffeffed  of  more  than  five  hundred  acres-  of 
land ;  and  the  third,  for  providing  that  one  of 
the  two  Coflfuls  fhould  be  taken  from  the  body 
of  the  Plebeians.  But  x>n  this  occasion  it  evi- 
dently appeared,  fays  Livy,  which  of  the  laws 
in  agitation  were  moil  agreeable  to  the  People, 
andwhich>  to  thofe  who  propofed  them ;  for 
the  Tribes  accepted  this  laws  concerning  the4 
intereft  of  money,  and  the  lands;  but  as. 
to  that  concerning  the  Plebeian  Confulflip, 
they  rejedted  it :  and  both  the  former  articles 
would  from  that  moment  have  been  fettled* 
if  the  Tribunes  had  not  declared,  that  the 
Tribes  were  called  upon,  either  to  accept, 
or  rejedt,  all  their  three  propofals  at  once  (aji 

(a)  «  Ab  Tribunis,  vclut  per  interregnum,  concilia 
"  flebis  habito,  apparuit  quae  ex  promulgatis  Plebi,  qua* 
«*  latoribus,  gratiora  eflcnt ;  nam  de  fcrnore  atque  agrd 
•*  rogationes  jubebant,  de  plebeio  Confulatu  antiqaa*. 
"  bant  [antiqttit  flabant) :  &  perfe&a  otraque  res  eflet,  ni 
"  Tribuni  fe  in  omnia  fimul  coofutarc  Plebem  diziflcnt."-** 
fit*  Liv.  lib.  vi*  §  39. 
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fjreat  commotions  cn&cd  thereupon,  for  t 
whole  year  ;  but  at  laft  the  Tribunes,'  by 
their  perseverance  in  iafifting  that  the  Tribe* 
fhould  vote  on  their  three  rogations,  jointly) 
obtained  their  ends,  and  overcame  both  the 
opposition  of  the  Senate,  afld  the  reludandi 
of  the  People.  : 

In  the  fame  manner  -  did  the  Tribuiies  get 
themfelves  made  capable  t>f  filling  all  other 
places  of  executive  power,  and  public  truft, 
ki  the  Republic.     But  when   all  their  views 
of  that  kind  were  accomplifhed,  the  Republic 
die!  not  for  all  this   enjoy  more   quiet,    nor 
was  theintereft  of  the  People  better  attended 
to,  than  before.     New  ftruggles  then  arofe  for 
a&ual  admiffion  to  thofe  places ;  for  procur- 
ing them  t6  relations,  or  friends ;  for  govern- 
ments of  provinces,  arid  conimands  of  armies* 
A  few  Tribunes,  indeed,  did  at  times  apply 
themfelves   ferioufly,    out  of  real  virtue   and 
love  of  their  duty,  to  remedy  the  grievance* 
of  the  People ;  but  both  their  fellow  Tribune^ 
as  we  may  fee  in  Hiftory,  and  the  whole,  body 
of  thofe  Men  upon  whom  the  People  had,  at 
different  times,  beftowed  Confiilfhips,  'MdlU* 
ihips,  Cenforihips,  and  other  dignities  without 
number,  united  together  with  the  utmoft  ve* 


H&     THE  CONSTITUTION 

kemence  againft  them ;  and  the  rtal  Patriot*, 
fiich  as  Tiberius  Gracchus,  Caius  Gracchus, 

and  Fulvius,  conftantly  periihcd  in  the  at- 
tempt. 

I  have  been  fomewhat  explicit  on  the  ef* 
feds  produced  by  the  different  Revolutions 
that  have  happened  in  the  Roman  Republic, 
becaufe  its  Hiftory  is  much  known  to  us,  and 
we  have  either  in  Dionyfius  of  Halicarnaffus, 
or  Livy,  confiderable  monuments  of  the  more 
ancient  part  of  it.  But  the  Hiftory  of  the 
Grecian  Commonwealths  would  alfo  have 
fupplied  us  with  a  number  of  fa&s  to  the 
fame  purpofe.  That  Revolution,  for  inftance, 
by  which  the  Pijiftratida  were  driven  out  of 
Athens— that  by  which  the  Four  hundred,  and 
afterwards  the  thirty,  were  eftabliihed,  as  well 
as  that  by  which  the  latter  were  in  their  turn 
expelled,  all  ended  in  fecuring  the  power  of 

4  few. The  Republic    of  Syracufe,    that 

of  Corcyra,  of  which  Thucydides  has  left  us 
a  pretty  full  account,  and  that  of  Florence, 
of  which  Machiavel  has  written  the  Hiftory > 
alfo  prefent  us  a  feries  of  public  commotions 
ended  by  treaties,  in  which,  as  in  the  Roman 
Republic,  the  grievances  of  the  People,  though 
ever  fo  loudly  complained  of  in  the  beginning 
by  thofe  who  afted  as  their  defenders,  were* 
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la  jheifftie,  mod  carelefsly  attended  to,  or  even 
totally  disregarded  (a). 

But  if  we  turn  our  eyes  towards  the  Eng- 
lifh  Hiftory,  fcenes  of  a  quite  different  kind 
will  offer  to  our  view;  and  we  lhall  find, 
cm  the  contrary,  that  Revolutions  in  England 
have  always  been  terminated  by  making  fuch 
provifions,  and  only  fuch,  as  all  orders  of  the 
People  were  really  and  indifcriminately  to  en* 
joy.  , 

Moft  extraordinary  fadts,  thefe  !  and  which, 
from  all  the  other  cir.cumftances  that  accom- 
panied them,  we  fee,  all  along,  to  have  been 
owing  to  the  impoffibility  (k  point  that  I148 
been  fo  much  infifted  upon  in  former  Chap- 
ters) in  which  thofe  who  pofleffed  the  confi- 
dence of  the  People,  were,  of  transferripg  to 
themfelves  any  branch  of  the  Executive  autho- 
rity, and  thus  feparating  their  own  condition 
from  that  of  the  reft  of  the  People, 

(a)  The  Revolutions  which  have  formerly  happened 
in  France,  have  all  ended  like  thofe  above  mentioned : 
of  this  a  remarkable  inftance  may  be.feen  rn  the  note  (4) 
p.  29,  30.  of  this  Work.  The  fame  facts  are  alfo  to 
be  obferved  in  the  Hiftory  of  Spain,  Denmark,  Swe- 
den; Scotland,  &c. ;  hot  I  have  avoided  mentioning  States 
of  a.  Monarchical  form,  till  fome  obfervatiens  j*c 
jnade,  which  the  Reader  will  find  in  the  XVIIjh 
Chanter. 

•'  '  z 
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x  Without  mentioning  the  cofnpa&s  which  were 
made  with  the  firft  Kings  of  the  Norman  ' 
line^  le^  us  only  caft  our  eyes  on  Magna 
Charta,  which  is  ftill  the  foundation  of  EtigHfh 
liberty.  A  number  of  circtrriiftances  wWcfi 
have  been  defcribed  in  the  former  part  of  tfiSi' 
work,  concurred  at  that  time  to  ftfeftgthen 
the  Regal  power  to  fuch  a  dfcgrefe  that  no 
Men  in  the  the  State  could  entertain  a  hope  of 
fucceeding  in  any  other  defign  than  that  of  let- 
ting bounds  to  it.  How  great  was  the  urtion 
which  thfcrice  arofe  among  ail  orders  of  th6 
People  ! — what  extent,  what  caution,  dp  we  fee 
in  the  provifions  made  by  the  Great  Charter ! 
All  the  objefts  fdr  which  men  naturally  wifh 
to  live  in  a  Rate  of  Society,  were  fettled  in  its 
thirty-eight  Articles.  The  judicial  authority 
was  regulated.  The  perfon  and  property  of 
the  individual  were  fecured.  The  fafety  of 
the  Merchant  and  ftrangcr  was  provided  for. 
The  higher  clafs  of  Citizens  gave  up  a  number 
of  oppreffive  privileges  which  they  had  long 
fince  accuftomed  themfelves  to  look  upon  as- 
their  undoubted  rights  (a).    Nay,  the  implex 

(a)  All  pofleflbri,  of  lands  took  the  engagement  to 
eftablUh  in  behalf  of  their  Tenants  and  Vaflals  (erg* 
fius)  the  fame  liberties  which  they  demanded  from  the 
King.-— Mag,  Cjrar.  cap.  xxxviii. 
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mefcts  of  tillage  of  the  Bondmm,  or  Slave, 
were  alio  fecured  to  him;  and  for  the  firft 
time  perhaps  in  the  annals  of  the  World, 
a  civil  war  was  terminated  by  making  impu- 
tations in  favour  of  thofe  unfortunate  Men 
to  whom  the  avarice  and  luft  of  dominion  in- 
herent in  human  Nature*  continued,  over  the 
greateft  part  of  the  Earth,  to  deny  the  com- 
mon rights  of  Mankind. 

Under  Henry  the  Third  great  difturbance* 
afofe ;  and  they  were  all  terminated  by  iblemn 
confirmations  given  to  the  Great  Charter.  Un- 
der Edward  L  Edward  IL  Edward  III.  and 
Richard  IL  thofe  who  were  intrufted  with  the ' 
care  of  the  interefts  of  the  People,  loft  no  op* 
portunity  that  offered,  of  ftrengthcjiing  ftili 
farther  that  foundation  of  public  liberty,  of 
taking  all  fuch  precautions  as  might  render  the 
Great  Charter  ftill  more  effeftual  in  the  event*— 
They  had  not  ceafed  to  he  convinced  that  their 
caufe  was  the  fame  with  that  of  all  (he  reft  of 
the  People. 

Henry  of  Lancafter  having  laid  claim  to 
the  Crown,  the  Commons  received  the  law 
from  the  victorious  party.  They  fettled  the 
Crown  upon  Henry,  by  the  name  of  Henry 
the  Fourth  j  and  added  to  the  A<5t  of  Settle- 
ment, provifions  which  the  Reader  may  fee  in 

Za 
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the  fecond  Volume  of  the  Parliamentary  H/Ji&ry 
of  England,  Struck  with  the  wifdom  of  the 
conditions  demanded  by  the  Commons,  the 
.  Authors  of  the  Book  juft  mentioned,  obferve 
(perhaps  with  fome  fimplicity)  that  the  Com- 
mons of *  England  were  no  fools  at  that  time* 
They  ought  rather  to  have  faid, — The  Com- 
mons of  England  were  happy  enough  to  form 
among  themfelves  an  Affembly  in  which  every 
one  could  propofe  what  matters  he  pleafed, 
and  freely  difcufs  them ; — they  had  no  poffi- 
bility  left  of  converting  either  thefe  advan- 
tages, or  in  general  the  confidence  which  the 
People  had  placed  in  them,  to  any  private 
views  of  their  own :  they,  therefore,  without 
lofs  of  tijne  endeavoured  to  ftipulate  ufeful 
conditions  with  that  Power  by  which  they 
faw  themfelves  at  every  inftant  expofed  to% 
be  difiblved  and  difperfed,  and  applied  their 
induftry  to  infure  the  fafety  of  the  whole 
People,  as  it  was  the  only  means  they  had  of 
procuring  their  own. 

In  the  lotog  contentions  which  took  place 
between  the  Houfes  of  York  and  Lancafter, 
the  Commons  remained  fpe&ators  of  diforders 
which,  in  thofe  times,  it  was  not  iii,r  their 
power  to  prevent :  they  fucceffively  acknow- 
ledged the  title  of  the  victorious  parties;  but 
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..  whether  under  Edward  the  Fourth,  under 
Richard  the  Third,  or  Henry  the  Seventh,  by 
whom  thofe  quarrels  were  terminated,  they 
C9ntinually  availed  themfelves  of  theimportancc 
of  the  fervices  which  they  were  able  to  perform 
to  the  new  eftabliihed  Sovereign,  for  obtain- 
ing .effe&ual  conditions  in  favour  of  the  whole 
body  of  the  People. 

•  At  the  acceffion  of  James  the  Firft,  which 
as  it  placed  a  new  Family  on  the  Throne  of 
England,  may  be  confidered  as  a  kind  of  Re- 
volution, no  demands  were  made  by  the  Men 
who  were  at  the  head  of  the  Nation,  but  in 
favour  of  general  liberty. 

After  the  acceffion  of  Charles  the  Firft, 
difcontents  of  a  very  ferious  nature  began  to 
take  place,  and  they  were  terminated  in. the 
firft  inftance,  by  the  A&  called  the  Petition  of 
Right j  which  is  (till  looked  upon  as  a  moft 
precifc  and  accurate  delineation  of  the  rights 
of  the  People  (*)• 

(a)  The  diforders  which'  took  place  in  the  latter  part  , 
of  the  reign  of  that  Prince,  feem  indeed  to  contain  a 
complete  contradiction  of  the  aflertion  which  is  the  fub- 
,  je&  of  the  prefent  Chapter  ;  bat  the/,  at  the  fame  time, 
are  a  no  l'efs  convincing  confirmation  of  the  truth  of 
the  principles  laid  down  in  the  courfe  of  this  whole 
Work.  The  above  mentioned  diforders  took  rife  from 
that  day  in  which  Charles  the  Firft  gave  op  the  power 
of  diiiblving  his  Parliament ;  that  is,  from  the  day  in 
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At  the  Restoration  of  Charles  the  Second* 
the  Constitution  being  re-eflablifhed  upon  it* 
former  principles,  the  former  confequem#s 
produced  by  it,  began  again  to  take  plajof ; 
and  we  fee  at  that  aera,  and  indeed  during 
the  whole  courfe  of  that  Reign,  a  continued 
feifos  of  precautions  taken  for  fecuring  the 
general  liberty. 

Laftly,  the  great  event  which  took  place 
in  the  year  1689,  affords  a  ftriking  confir- 
mation of  the  truth  of  the  obfervation  madfe 
in  this  Chapter,  .  At  this  *ra  the  political 
wonder  again  appeared—of  a  Revolution  ter- 
minated by  a  feries  of  public  A&s  in  which 
.no  intesefts  but  thofe  of  the  People  at  large 
were  considered  and  provided  for ; — no  claufe, 
even  the  moft  indirect,  was  inferted,  either 
to  gratify  the  prefent  ambition,  or  favour  the 
future  views,  of  thofe  who  were  peribmHy 
concerned  in  bringing  thofe  Ads  to  a^con- 
clufion.  Indeed,  if  any  thing  is  capable  of 
conveying  to  us  an  adequate  idea  of  the  found- 
nefs,  as  well  as  peculiarity,  of  the  principles 
On  which  the  Englilh  Government  is  founded, 

which  the  Members  of  that  Afiembly  acquired  aa  in- 
dependent, perfonal,  permanent  authority,  which  they  foon 
began  to  turn  againft  the  People  who  had  r&ifcd  them 
to  it. 
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*  fit  Is  the  attentive  perufal  of  the  Syftem  of 
public  Compa&s  to  which  the  Revolution 
of  the  year  1689  gpve  rife,— of  the  Bill  of 
Rights  with  all  its  different  claufes,  and 
of  the  feveral  Ads  which  under  two  ftfbfer 

'  quent  Reigns,  till  the  acceffion  of  the  Houfe 
of  Hanover,  were  made  in  order  to  ftrengthea 
it. 


CHAP.      XVI. 

Second  Difference—The  Manner  after  which  the 
Laws  for  the  Liberty  efthe  Sub] eft  are  executed 
in  England* 

TH  E  fecond  difference  I  mean  to  fpeak  of, 
"between  the  Englifh  Government  and 
'that  of  other  free  States,  concerns  the  im- 
portant obje(ft  of  the  execution  of  the  Laws. 
On  this  article,  alfo,  we  lhall  find  the  advan- 
tage to  lie  on  the  fide  of  the  Engliih  Go- 
vernment ;  and,  if  we  make  a  comparifon  be- 
tween the  Hiftory  of  thofe  States  and  that 
pf  England,  it  will  lead  us  to  the  following 
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obfervation,  viz.  thai,  though  in  other  fr«jr 
States  the  laws  concerning  the  liberty  of  the 
Citizens  were  imperfedt,  yet  the  execution % 
of  them  was  ftill  more  defe&ive.  In  Eng- 
land,,  on  the  contrary,  the  laws  for  the  fe- 
cunty  of  the  Subjedt,  are  not  only  very  ex- 
tenfive  in  their  provisions,  but  the  manner  in 
which  they  are  executed,  carries  thefe  advan- 
tages ftill  farther;  and  Englifli  Subje&s  enjoy 
■  no  lefs  liberty  from  the  fpirit  both  of  juftice- 
and  mildnefs,  by  which  all  branches  of  the 
Government  are  influenced,  than  from  the  ac- 
curacy of  the  laws  themfelves. 

The  Roman  Commonwealth  will  here  again 
fupply  us  with  examples  to  prove  the  former 
part  of  the  above  affertion.  When  I  faid,  in  the 
foregoing  Chapter,  that,  in  times  of  public 
commotion,  no  provifions  were  made  for  the 
body  of  the  People,  I  ipeant  no  provifions 
that  were  likely  to  prove  cffe&ual  in  the  event. 
When  the  People  were  roqfed  to  a  certain  de- 
gree, or  when  their  concurrence  was  neceffary 
to  carry  into  effedt  certain  refolutions,  or  mea- 
fures,  that  were  particularly  interefting  to  the 
Men  in  power,  the  latter  could  not,  with  any 
prudence,  openly  profefs  a  contempt  for  the 
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p&titical  wiihes  of  the  People ;  and  fome 
declarations  expreffed  in  general  words,  in 
favour  of  public  liberty,  were  indeed  added 
to  the  laws  that  were  enafted  on  thofe  occa* 
fions.  But  thefe  declarations,  and  the  prin- 
ciples which  they  tended  to  eftablifli,  were 
afterwards  even  openly  difregarded  in  prac- 
tice. % 
•  Thus,  when  the  People  were  made  to  vote, 
about  a  yeas  after  the  expulfion  of  the  Kings, 
that  the  Regal  Government  never  fhouldbe 
again  eftablifhed  in  Rome,  and  that  thofe 
who  ihould  endeavour  to  reftore  it,  fliould 
be  devoted  to  the  Gods,  an  article  was  added 
which,  in  general  terms,  confirmed  to  the 
Citizens  the  right  they  had  before  enjoyed 
under  the  Kings,  of  appealing  to  the  People 
from  the  fentences  of  death  pafled  upon  them. 
No  punilhment  (which  will  furprife  the  Rea- 
der) was'  decreed  againft  thofe  who  fliould 
violate  this  law;  and  indeed  the  Confuls, 
as  we  may  fee  in  Dionyfius  of  Halicarnaflus 
and  Livy,  concerned  themfelves  but  little  about 
the  appeals  of  the  Citizens,  and  in  the  more 
than  military  exercife  of  their  fundtions,  con- 
tinued to  fport  with  rights  which  they  ought  to. 
have  refpefted,Tiowever  imperfectly  and  loofely 
they  had  been  fecured. 
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Ai  fcrticle  to  the  fame  purport  wMi  tlvc 
f$oy»y  was  afterwards  alfo  added  to  die  law* 
©f:,*he  Twelve  Tables;  Uit  the  Decemvirs, 
t^;whom  tjte  execution  of  thofe  laws  was 
a^.firft  committed,  behaved  ejca$ly  in  die 
fame  manner,  and  even  worfe  than  the  Cofl- 
fuls  ha<[  done  before  them;  and  after  they 
were  expelled  (a)  the  Magiftrates  who  fuc- 
ceeded  them,  appear  to  have  been  as  little 
tender  of  the  lives  of  the  Citizens*  I  jfaall, 
among  many  inftances,  relate  one  which  will 
flxew  upon  what  flight  grounds  the  Citizens 
.were  expofed  to  have  their  lives  t^ken  away. 
— — — Spurius  Melius  being  accufed  of  en* 
deavoyring  to  make  himfelf  King,  was  fujij- 
moned  t>y  the  Matter  qf  the  Horfe,  to  ap- 
pear before  the  Eiftator,  in  order  to  cley 
himfelf  of  this  fomewhat  extraordinary  .impu- 
tation. Spurius  took  refuge  among  the  Pop- 
ple; the  Mafter  of  the  Horfe  piirfued  him, 
and  killed  him  on  the  fpot.    The  multitude 

(a)  At  the  time  of  the  expulfion  of  the  Decemvirs,  a  law 
Was  alfo  cna&ed,  that  no  Magiftrate  fhould  be  created  froai 
Whom  no  appeal  could  be  made  to  the  People  (Magftrm- 
tus  fine prowcatren?.  *Tit.  Liv.  book  hi.  $  55.)  by  wbick 
the  people  exprefily  meant  to  abolilh  the  Di&atorfhi{K 
but,  from  the  fa&  that  will  juft  n*w  be  related,  ao4 
which  happened  about  ten  years  afterwards,  we  (ball  (fee 
that  this  law  was  not  better  obftrved  than  the  former  j 
had  been. 


<?  F    E  NO  LAN  a        M;. 

paving  thereupon  expreffed  a  grc^t  ipdig-, 
nation,  the  Di&ator  had  them  called  to  hi* 
Tribunal,  and  declared  that  Spurius  had  boon 
lawfully  put  to  death,  even  though  he  uptight 
be  innocent  of  the  crime  laid  to  his  charge,, 
for  having  refufed  to  appear  before  the  Dic- 
tator, when  fumqpioned  to  do  fo  by  the  Matter 
Qf  the  Horfe  (a). 

About  one  hundred  and  forty  years  after 
the  times  we  mention,  the  law  concerning  the 
appeals  to  the  People,  was  ena&ed  for  the.  third 
time.  But  we  do  not  fee  that  it  was  better 
pbferVed  afterwards  than  it  had  been  before :  we 
find  it  frequently  violated,  fince  that  period, 
by  the  different  Magiftrates  of  the  Republic, 
and  the  Senate  itfelf,  nptwithftanding  this 
fame  law,  it  times  made  formidable  exam- 
ples of  the  Citizens.  Of  this  we  have  an 
inftance  in  the  three  hundred  foldiers  who 
had  pillaged  the  Town  of  Rhegium.  The 
Senate,  of  its  own  authority,  ordered  them 
all  to  be  put  to  death.  In  vain  did  the  Tri- 
bune Flaccus  remonftrate  againft  fo  fevere  an 

(*)  "  Tumultuantem  dcinde  multitudioem,  inccrta 
cyiftknatiotte  fa&i,  ad  concionem  vocari  juffit,  k  Mi- 
lium Jure  arf*M  pronunciavjt,  ttutmfi  rtgni  tritnim  injbnt 
fiuriti  fw  vocttus  a  Mapftro  *{uitim>  ad  J)i8at9rm  mm 
U     Tit.  Uv.  lib.  iv.  J  15. 
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**ertion  of  public  juftice  on  Roman  Citizens ; 
the  Senate,  fays  Valerius  Maximus,  neverthe- 
lefs  perfifted  in  its  refolution  (a). 

All  thefe  laws  for  fecuring  the  lives  of  the 
Citizens,  had  hitherto  been  enadted  without 
arty  mention  being  made  of  a  punifhment 
againft  thofe  who  fliould  Violate  them.  At 
laft  the  celebrated  Lex  Porcia  was  pafled,  which 
fubjedted  to  baniflirrient  thofe  who  ihould 
caufe  a  Roman  Citizen  to  be  fcourged  and 
put  to  death.  From  a  number  of  inftances 
pofterior  to  this  law,  it  appears  that  it  was  not 
better  obferved  than  thofe  before  it  had  been  : 
Caius  Gracchus,  therefore,  caufed  the  Lex 
Sempronia  to  be  ena&ed,  by  which  a  new 
fandtion  was  given  to  it.  But  this  fccond  law 
did  not  fecure  his  own  life,  and  that  of  his 
1  friends,  better  than  the  Lex  Porcia  had  done 
that  of  his  brother,  and  thofe  who  had  fup- 

(a)  Val,  Max.  book  H.  c,  7.  This  Author  does  not 
mention  the  precife  number  of  thofe  who  were  p»c  to 
death  on  this  occafion  ;  he  only  fays  that  they  were  exe- 
cuted fifty  at  a  time,  in  different  facceffive  days ;  but 
Other  Authors  make  the  number  of  them  amount  to 
four  thoufand.  Livy  fpeaks  of  a  whole  Legion, 
JLcgio  Camfai^a  qute  Rbtgium  oecupaverat,  obfeffa,  dtdttiont 
fa&a%  Jecuri  fereujfa  eft. — Tit.  Liv.  lib.  jnr.  £/*/.-— 
J  have  here  followed  Polybios,  who  fays  that ,  only 
three  hundred  were  taken  and  brought  to  Rome* 
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ported  him :  indeed,  all  the  events  whici  took 
place  about  thofe  times,  rendered  it  mantfeft 
that  the  evil  was  fuch  as  was  beyond  ,ti£ 
power  of  any  laws  to  cure.— I  fhall  here  men- 
tion a  fad:  which  affords  a  remarkable  ii>- 
ftance  of  the  wantonnefs  with  which  the  JB^p- 
man  Magiftrates  had  accuftomed  themfelyes 
to  take  away  the  lives  of.  the  Citizens*  A 
Citizen,  named  Memmius,  having  put  up  for 
the  Confulfhip,  and  publicly  canvafiing  for 
the  fame,  in  oppofition  to  a  Man  whom  the 
Tribune  Saturninus  fupported,  the  latter  caufed  ' 
him  to  be  apprehended,  and  made  him  expire 
under  blows  in  the  public  Forum.  The  Tri-. 
bune  even  carried  his  infolence  fo  far,  as  Ci- 
cero informs  us,  as  to  give  to  this  adt  of 
cruelty,  tranfadted  in  the  prefence  of  the  whole 
.People  affembled,  the  outward  form  of  a  law- 
ful a&  of  public  Juftice  (a J. 

[a)  The  fatal  forms  of  words  (cruciatus  carmina) 
ufed  by  the  Roman  Magiftrates  when  they  ordered  a 
Man  to  be  put  to  death,  refounded  (fays  Tully  in  his 
fpeech  for  Rabirius)  in  the  Affembly  of  the  People* 
in  which  the  Cenfors  had  forbidden  the  common  Exe- 
cutioner ever  to  appear.  /  Liflor,  colli ga  manus.  Caput 
cbnubito.  Arbori  infelici  ^/ii^W/'/i?.— Memmius  being 
.a  considerable  Citizen,  as  we  may  conclude  from  his 
caavantng  with  fuccefs  for  the  Confulfliip,  all  the  great 
Men  ia*  the  Republic  took  (he  alarm  at  the  atrocious 
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Nor  were  the  Roman  Magiftrate*  fatbftttl 
with  committing  afts  of  injuftiee  in  thfcif  po- 
litical capacity,  and  for  the  fupport  6f  the 
power  of  that  Body  of  which  they  made  * 
part.  Avarice  and  private  rapine  were  at 
laft  added  to  political  ambition.  The  Pro- 
vinces were  firft  oppreffed  and  plundered. 
The  calamity,  in  procefs  of  time,  reached 
Italy  itfelf,  ^nd  the  centre  of  the  Republic ; 
till  at  laft  the  Lex  Calpurma  de  repetundis  Wai 
ena&ed  to  put  a  flop  to  it.  By  this  Uw 
an  action  was  given  to  the  Citizens  artd  Allies 
for  the  recovery  of  the  money  extorted  ftottk 
them  by  Magiftrates,  or  Men  in  power ;  and 
the  Lex  Junta  afterwards  added,  the  penalty 
of  baniftiraent  to  the  obligation  of  making 
reftitfition. 

But  here  another  kind  of  diforder  arofe. 
Th$  Judges  proved  as  corrupt,  as  the  Ma^ 
giftrates  had  been  oppreffive.  They  equally 
betrayed,  in  their  own  province,  the  caufe  of 
the  Republic  with  which  they  had  been  in- 
truded; and  rather  chofe  to  {hare  in  the 
plunder  of  the  Confuls,  the  Praetors,  and  the 

a&ion  of  the  Tribune:  the  Senate,  the  next  day,  MTeei 
oat  its  folemn  mandate,  or  form  of  words,  to  the  Confab, 
to  fmride  that  tbt  Republic  Jhould  reesinu  no  Jgtri.veut  j  and 
the  Tribune  was  killed  in  a  pitched  battle  that  was  fought 
at  the  foot  of  the  Capitol. 
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Proconfuls*  than  put  the  laws  tn  force  agaitfS 
them. 

New  expedients  were,  therefore,  tefortcd  to, 
m  order  to  remedy  this  new  evil.  Laws  were « 
ftiade  for  judging  and  puniflring  the  Judges 
tKemielves  J  and  above  aH,  continual  chaftge* 
were  made  in  the  manner  of  compofing  their 
Affemblies,  But  the  malady  lay  too  deep  fbt 
common  legal  provisions  to  remedy.  Thfc 
guilty  Judges  employed  the  fame  refources  in 
order  to  avoid  conviction;  as  the  guilty 
Magistrates  had  done ;  and  thofe  continual 
Changes  at  which  we  are  amazed,  were 
made   in   the   constitution    of   the    jvfdiciary 

Bodies    (*),    inftead    of    obviating  the  coN 

»  .* 

(a)  The  Judges  (over  tbe  Affembly  of  whom  the 
fiaetor  ufoally  prefided)  were  taken  from  the  body  of  thd 
Senate,  till  fome  years  after  the  laft  Punic  War  ;  when 
the  Lex  Semfroma,  propofed  by  Caius  S.  Gracchus,  en- 
abled that  they  fhould  in  future  be  taken  from  the 
Equefirian  Order*  The  Conful  Qcpio  procured  after^ 
wards  a  law  to  be  ena&ed,  by  which  the  Judges  were  fp 
to  be  taken  from  both  orders,  equally.  The  Lex  Servifo 
foon  after  put  the  Equeftrian  Order  again  ia  pofTeffion  of 
the  Judgmental  and  after  fome  years,  the  Lex  Dvia 
•  reftored  them  entirely  to  the  Senate. — Tbe  Lex  Plautia 
enacted  afterwards,  that  the  Judges  fhould  be  taken  from 
the  three  Orders;  the  Senatorial),  Equeftrian,  and  Pie- 
)>eiaa.       The    Lex    Cornelia,    framed   by    the    Didator 
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ruption  of  the  Judges,  only  transferred  to 
other  Men  the  profit  arifing  from  becoming 
guilty  of  it.  It  \yas  grown  to  be  a  general 
complaint,  fo  early  as  the  times  of  the  Gracchi, 
that  no  Man  who  had  money  to  give,  could 
be  brought  to  punifliment  (a).  Cicero  fays 
that  in  his  time,  the  fame  opinion  was  be- 
come fettled  and univerfally  received/^/;  and 
his  Speeches  are  full  of  his  lamentations  on 
what  he  calls  the  levity,  and  the  infamy,  of  the 
public  Judgments. 

Nor  was  the  impunity  of  corrupt  Judges, 
the  only  evil  under  which  the  Republic  la- 
boured.  Commotions  of  the  whole  Empire 
at  laft  took  place.  The  horrid  vexations, 
and  afterwards  the  acquittal,  of  Aquilius,, 
Proconful  of  Syria,  and  of  fome  others  who 
bad  been  guilty  of  the  fame  crimes,  drove 
the  Provinces  of  Afia  to  defperation  :  and 
then  it  was  that  that  terrible  war  of  Mithri- 

Sylla,  eniaeft  again  that  the  Judges  fhould  be  entirely 
taken  from  the  body  of  the  Senate.  The  Lex 
JurtliM  ordered  anew,  that  they  fhould  be  taken 
from  the  three  Orders.  Pompey  made  afterwards  a 
change  in  their  number,  which  he  fixed  at  feventy-five, 
and  in  the  manner  of  elefting  them.  And  laftly, 
Caefar  entirely  rcftorcd  the  Judgments^  the  Order  of  the 
Senate. 

(m)  App.  dc  Bell.  Civ.      (*)  A&.  in  Verr.  i.  $  il 


riUlei  turofe,  which  Was  inhered  in  by  the  dcajtfc 
.of  eighty  thoufand  Romans,  maffacred  in  one 
day,  in  all  the  Cities  of  Afia  (a)i 

The  Laws  and  public  Judgments  hdt  dftly 
thus  failed  df  the  end  for  which  they  had" 
been  eftablilhed  t  they  even  became,  at  lengthy 
new  means  of  oppreffion  added  td  thofe  which 
already  exifted*  Citizens  poffefled  of  wealth 
perfons  obnoxious  to  particular  Bodies,  or  the 
few  Magiftrates  who  attempted  to  fteni  the 
torrent  of  the  general  corruption,  werp  ac* 
feufed  and  condemned ;  while  Pifo,  of  whom 
Cicero  in  his  fpeech  agarnft  him  relates 
fafts  which  make  thd  Reader  fliudder  with 
horrOr*  and  Vertes*  who  had  been  guilty  ot 

•  enormities  of  the  fame  kind,  efcaped  tm± 
punilhedi  '*  > 

Hence  *  war  arOfe  fHll  more  formidable 
than  the  former*  and  the'  dangers  of  whi<$h* 
we  wonder  that  Rome  was  able  ttf  fijrmoaflti 
The  greateft  part  of  the  Italian*.^ eyplted  at 
once,  exafperated  by  the  tyranny  of  the  pub* 
lie  Judgments  j  and  we  find  in  Cicero,  who 

*  Informs  us  of  the  caufe  of  this  revolt,  whieh 
was  called  the  Social  war^  a  very  expreffive 
Account  both  of  the  unfortunate  Condition  of 


(0)  Appiaiu 
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the  Republic,  and  of  the  perverfion  that  had 
been  made  of  the  methods  taken  to  remedy  it. 
*—  An  hundred  and  ten  years  are  not  yet 
elapfed  (fays  he)  fince  the  law  for  the  recovery 
of  money  extorted  by  Magiftrates  was  firft 
propounded  by  the  Tribune  Calpurnius  Pifo. 
A  number  of  other  laws  to  the  fame  effect, 
continually  more  and  more  fevere,  have  fol- 
lowed :  but  fo  many  perfons  have  been  ac- 
cufed,  fb  many  condemned,  fb  formidable  a 
war  has  been  excited  in  Italy  by  the  terror  of 
the  public  Judgments,  and  when  the  laws  and 
Judgments  have  been  fufpended,  fuch  an  op- 
preffion  and  plunder  of  our  Allies  have  pre- 
vailed, that  we  may  truly  fay  that  it  is  not  by 
our  own  ftrength,  but  by  the  weaknefs  of 
others,  that  we  continue  to  exift  (a) J 
I  have  entered  into  thefe  particulars  with 
regard  to  the  Roman  Commonwealth,  be- 
caufe  the  fadts  on  which  they  are  grounded, 
are  remarkable  of  themfelves,  and  yet  no  juft 
conclufion  could  be  drawn  from  them,  un- 
lefs  a  feries  of  them  were  prefented  to  the  Rea- 
der. Nor  are  we  to  account  for  thefe  fafts, 
by  the  luxury  which  prevailed  in  the  latter 
ages  of  the  Republic,  by  the  corruption  of 


<«)  Stt  Cic.  dc  Off.  lib.  ii.  $  75; 
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tlie  manners,  of  the  Citizens*  their  degene- 
tacy  from  their  ancient  principles,  and  fuch 
like  loofe  general  phrafes*  which  may  perhaps 
be  ufeful  to  exprefs  the  manner  itfelf  in  which 
the  evil  became  manifefted,  but  by  no  means  fet 
forth  the,  caufes  of  it.    . 

The  above  diforders  arofe  from  the  very  na- 
ture of  the  Government  of  the  Republic,— 
of  a  Government  in  which  the  Executive  and 
Supreme  Power  being  made  to  centre  in  the 
Body  of  thofe  in  whpm  the  People  had  once 
placed  their  confidence,  there  remained  no 
other-  efle&ual  Power  in  the  State  that  might 
reader  it  npceffary  for  them  to  keep  within 
the  bounds  of  juftice  and  decency.  And  in 
the  mean  time,  as  the  People,  who  were  in- 
tended as.  a  check  over  that  Body,  continually 
gave  a  fhare  in  this  Executive*  authority  to 
thofe  whom  they  ihtrufted  with  the  care  of 
their  interefts,  they  iftcreafed  the  evils  they 
complained  of,  as.  it  were  $t  every  ^attempt 
they  made  to  remedy  them,  and  inftead  of 
railing  up  Opponents  to  thofe  who  were  be- 
come the  enemies  of  their  liberty,  as  it  was 
their  intention  to  do;  "they  continually  fup* 
'  plied  them  with  n6w  Aflociates. 

Aa£ 
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JFrom  this  filiation  of  affairs,  flowed  as  aif 
unavoidable  consequence,  that  continual  de- 
fertion  of  the  caufe  of  the  People,  which, 
even  in  time  of  Revolutions,  when  the  paf- 
flons  of  the  People  themfchres  were  roufed, 
and  they  were  in  a  great  degree  tiftked,  man** 
feftcd  itfelf  in  fo  remarkable  a  manner-  We 
may  trace  the  fymptoms  of  the  great  political 
defeft  here  mentioned,  kt  the  earlieft  ages 
Of  the  Commonwealth,  as  well  as  in  the  laft 
ftage  of  its  duration*  In  Rome,  white  finall 
and  poor,  it  tendered  vain  whatever  rights 
or  power  the  People  poSefled,  and  blafted 
all  their  endeavours  to  defend  their  liberty, 
in  the  fame  manner  as,  in  the  more  fpiendid 
Ages  of  the  Commonwealth,  it  rendered  the 
moft  falutary  regulations  utterly  fruitlefs,  and 
even  inftnunemal  to  the  ambition  and  avarice 
Of  a  few*  The  prodigious  fortune  of  the  Re- 
public, In  fliort,  did  not  create  the  diforder, 
it  only  gave  full  fcope  to  it* 

But  if  we  torn  our  view  towards  the  Hiftory 
of  the  Englifh  Nation*  we  ihall  fee  how,  frftgi  a 
Government  in  which  the  above  defe&*  did 
not  exift,  different  confequences  have  fol- 
lowed:— how  cordially  all  ranks  of  Men  have 
always  united  together  to  lay  under  proper  re« 
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ftrtmtf  this  Executive  power,  which  they 
knew  could  never  be  their  own,  In  times  of 
public  Revolutions,  the  greateft  care,  as  we 
have  before  obferved,  was  takes  to  afcertain 
the  limits  of  that  Power;  ax*d  after  peace 
had  been  reftored  to  the  State,  thpfe  who  re- 
mained at  the  bead  of  the  Nation,  continued 
to  manifeft  an  unwearied  jealoufy  in  maintain? 
ing  thofe  advantages  which  the  united  efforts 
of  «U  had  obtained. 

Thus  it  was  made  one  of  (he  Articles  of 
Magna    Charta,    that  the  Executive   Power 
ihould  not  touch  the  perfon  of  the  Subjeft 
but  in  confequence  of  a  judgment  paffed  up- 
on him  by  his  peers  ;  and  fo  great  was  after- 
wards the  general  union  in  maintaining  this 
law,  that  the  Trial  by  Jury,  that  admirable 
mode  of  proceeding  which  fo  effe&ually  fe? 
cures   the  Sutye&   agaiaft  all  the  attempts 
of  Power,  even  (which  feemed  fa  difficult  to 
Obtain)  againft  fuch  as  might  be  made  un- 
der the  fandion  of  the  Judicial  authority,  hath 
been  preferved  to  this  dayf    Jt  has  even  been 
preferred   in  all  ks  original  purity,   though 
the  fame  has  beep  fucceffively  fuffered  to  de* 
.  cay,  fnd  then  to  be  loft,  in  the  other  Coun- 
ties ©f  Europe,  where  it  had  tgpn  formerly 

A*3   . 
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known  (a).  Nay,  though  this  privilege  of  be- 
ing tried  by  one's  peers,  was  at  firft  a  privi- 
lege of  Conquerors  and  Matters,  exclusively 
appropriated  to  thofe  p^rts  of  Nations  which 
had  originally  invaded  and  fubdued  the  reft  by 
arms,  it  has  in  England  been  fucceffively  ex- 
tended to  every  Order  of  the  People. 

And  not  only  the  perfbn,  but  alfo  the  pro- 
perty, of  the  individual,  has  been  fecured 
againft  all  arbitrary  attempts  from  the  Exe- 
cutive power,  and  the  latter  has  been  fuccefs- 

(a)  The  Trial  by  Jury  was  in  ufc  among  the  Nor- 
mans long  before  they  came  over  to  England  ;  but  it  is 
now  utterly  loft  in  that  Province :   it  even  began  very 
earl/  to  degenerate  there  from  its  firft  inflitution :   we 
fee  in  .Hale's  Hiftory  of  the  Common  Law  of  England, 
that  the  unanimity  among  Jurymen  was  not  required  in 
Normandy  for  making  a  verdift,  a  good  verdict;  but 
when  Jurymen  diffente$l,   a  number  of  them  was  taken 
out,  and  others  added  in  their  dead,  till  an  unanimity 
was   procured.-— In    Sweden,    where,   according   to   the 
opinion  of  the  Learned  in  that   Couctry,  the  Trial  iy 
Jury  had  its  firft  origin,   only  fome  forms  of  that  In- 
flitution are  now  prefer ved  in  the  lower  Courts   in  the 
Country,  where  fets  of  Jurymen  are  eftablifhed  -for  life, 
and  have  a  f alary   accordingly*       See   Robtn/ons,  State 
$f  £<u.**ft».— -And  in  Scotland,-  the  vicinity,  of  England 
•  has   not  been  able  to  prelerve  to  the  Trial  by  Jury  its 
genuine  ancient   form  :    the  unanimity  *  among  Jurymen 
i»  not  required,-  at  I  have  been  told,  to  form  ft.YerdiQ $ 
but  the  majority  is  decifive. 
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lively  restrained  from. touching  any  part  of 
the  property  of  the  Subjedt,  even  under  pre- 
tence of  the  neceffities  of  the  State,  any  other- 
wife  than  by  the  free  grant  of  the  Reprefen- 
tatives  of  the  People.  Nay,  fo  true  and  per- 
fevering  has  been  the  zeal  of  thefe  Reprefen* 
fatives,  in  afferting  on  that  account  the  in- 
Jerefts  of  the  Nation,  from  which  they  could 
not  feparate  their  own,  that  this  privilege  of 
taxing  themfelves,  which  was  in  the  begin- 
ning grounded  on  a  moil  precarious  tenure, 
^and  only  3  mode  of  governing  adopted  by 
the  Sovereign  for  the  fake  of  his  own  con- 
venience, has  become,  in  time,  a  fettled  right 
of  the  People,  which  the  Sovereign  has^  found 
it  at  length  neceflarily  fblemnly  and  repeatedly 
to  acknowledge,   . 

Nay  more,  the  Reprefentatives  of  the  Peo- 
ple have  applied  this  right  of  Taxation  to  a 
ftill  nobler  ufe  than  the  mere  pxefervation  of 
property ;  they  have  in  procefs  of  time,  fuc- 
ceeded  in  converting  it  into  a  regular  and  con- 
ftitutional  means  of  influencing  the  motions 
of  the  Executive  Power,  By  means  of  this 
Right,  they  have  gained  the  advantage  of 
•being  conftantly  called  to  concur  in -the  mea-  n 
fures  of  the  Sovereign, — of  having  the  greateft 

Aa4 
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attention  fliewn  by  him  tp  their  requefbf 
ts  well  as  the  higheft  regard  paid  to  any  en? 
gagemeijt*  thap  he  enters  into  with  thenu 
Thus  h^s  it  become  at  laft  the  peculiar  hap? 
binefs  pf  Eiigiifh  Subje&s,  to  whatever  othqr 
people  either  ancient  or  modern  we  com? 
pare  them,  to  enjoy  a  lhare  in  the  Govern? 
tnent  of  their  Country,  by  ele&ing  Jlepre? 
fentafcives,  who,  by  reafon  of  the  peculiar  cir? 
pumftances  ip  which  (hey  are  placed^  and  pf  the 
f  xtenfiye  rights  they  pqffefs,  are  both  milling 
faithfully  tq  ferve  thofe  whp  have  appointed 
Jhem,  and  able  to  do  fo. 

And  ipdeed  the  Commons  have  not  relied 
fatisfied  vrith  eftablilhing,  once  for  all,  the 

Sovifions  for  the  liberty  of  the  People  which 
ve  been  juft  mentioned :  they  have  after? 
wards  made  the  prefervation  of  them,  the 
firft  objeft  of  their  care  (a),  apd  taken  every 
opportunity  of  giving  tfyem  new  vigour  ancj 
life, 

[a]  The  Jirft  operation  of  the  'Commons,  at  thp 
-'beginning  of  a  fcefiioo,   is  to  appoint  four  granji  Com- 

-puttees.  The  one  w  a  Committee  of  Religion,  another 
ifl  Courts  of  Juftke,    apothgr  of  Tr*<Jfc   «»d  *ooth«f 

of  Griev^pcet:    they  are  tq   be  ftandiAf  Committee* 

goring  fye  wholf  Sefljon. 

e:'*  \ 
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,  THu$,  uncfcr  Charles  the  Firft,  when  attack* 
Ipf  a  moft  alarrping  nature  were  made  on 
the  privilege  of  the  People  to  grant  free  fup* 
plies  p  tht  Crown,  the  Commons  vindicated, 
without  lofs  of  time,  that  great  right  pf  th$? 
Nation,  which  is  the  Cpqjtitutkraal  bulwark 
pf  all'  others,  and  fattened  to  oppugn,  in  their 
beginning,  every  precedent  of  a  pra&ice  that 
mult  in  the  end  have  produced  {he  ruuj  of 
public  liberty. 

They  evep  extended  their  care  to  abufes  of 
every  kind.  The  judicial  authority,  for  in* 
fiance,  which  the  Executive  Power  had  Im- 
perceptibly afiumed  to  itfelf,  both  with  ret 
pe&  to  the  perfpn  an4  property  of"  the  indivi- 
'dual,  was  abrogated  by  the  A&  which  aboliflied 
jhe  Court  of  Star  Chamber  j  and  the  Crown 
y**9  thps  brought  back  tp  its  true  Conffi* 
Rational  ofljce,  viz.  the  countenancing,  and  iup- 
porting  with  its  ftrength^  the  execution  of  the 
J*aws. 

The  febfequent  endeavours  of  the  Legifbb 
fure  have  carried  even  to  a  (till  greater  extent 
{he  above  privileges  pf  the  People,  They  have 
moreover  fucceeded  in  reftraining  the  Crown 
from  any  attempt  to  feize  and  confine,  even 
for  the  ihorteft  time,  the  perfon  of  the  Sub* 
je&,  unlefs  it  be  in  the  cafes  afcertained  by  tho 
JLtWj  pf  which  thp  Judges  of  it  are  to  decide. 
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*  , 

..  Nor  has  this  extenfiye  unexampled  freedom 
at  the  expence  of  the  Executive  Power,  been 
made,  as  we  might  be  inclinable  to  think,  the 
cxclufive.  appropriated  privilege  of  the  great 
and  powerful.  It  is  to  be  enjoyed  alike  by  all 
tanks  of  Subje&s.  Nay,  it  was  the  injury  done 
to  a#  common  Citizen  that  gave  existence  to 
the  Adt  which  has  completed  the  fecurity 
of  this  interefting  branch  of  public  liberty, 
— The  bpprefjion  of  an  obfcure  individual,  fays  Judge 
Blackftone,  gave  rife  to  the  famous  Habeas  Cor* 
fus  J£t :  Junius  has  quoted  this  obfervation 
of  the  Judge;  and  the  fame  is  well  worth 
repeating  a  third  time,  for  the  juft  idea  it  con- 
■  veys  of  that  readinefs  of  all  Orders  of  Men, 
to  unite  in  defence  of  common  liberty,  which 
is  a  chara&eriftic  circumftance  in  the  Englifli 
Government  (a). 

And  this  general  union  in  favour  of  public 
liberty,  has  not  been  confined  to  the  framing 

(<?)  The  individual  here  alluded  to  was  one  Franck 
Jcnks,  who  having  made  a  motion  at  Guildhall,  in  the 
year  1676,  'to  petition  the  King  for  a  new  Parliament, 
was  examined  before  the  Privy  Council,  and  afterwards 
committed  to  the  Gate  houfe,  where  he  was  kept  about 
two  mpnths,  through  the  delays  made  by  the  feveral 
-Judges  to  whom  he  applied, 'in  granting  him  a  Habtat 
~Gtrfpst-~Sce  the  Stait  Trials,  vol,  vii.  anno  1676* 
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of  laws  for  its  fecurity :  *  it  has  operated  with 
no  lefs  vigour  in  bringing  to  punifhinent  fuch 
as  have  ventured  to  infringe  them ;  and  the 
Sovereign  has  conftantly  found  .it  neceffary  to 
give  up.  the  violators  of  thofe  laws,  even  when 
his  own  Servants,  to  the  Juftice  of  their  Coun- 
try. 

Thus  we  find,  fo  early  as  the  reign  of  Ed- 
ward the  Firft,  Judges  who  were  convidted  of 
having  committed  exaftions  in  the  exercife  of 
their  offices,  to  have  been  condemned  by  a 
fcntence  of  Parliament^.  From  the  im- 
menfe  fines  which  were  laid  upon  them,  and 
which  it  feems  they  were  in  a  condition  to  pay, 
we  may  indeed  conclude  that,  in  thofe  early- 
ages  of  the  Conftitution,  the  remedy  was  ap- 
plied rather  late  to  the  diforder ;  but  yet  it 
was  at  laft  applied. 

Under  Richard  the  Second,  examples  of 
the  fame  kind  were  renewed.  Michael  de  la 
Pole,  Earl  of  Suffolk,  who  had  been  Lord 
Chancellor  of  the  kingdom,  the  Duke  of 
Ireland,  and  the  Archbifhop  of  York,  having 

(a)  Sir  Ralph  dc  Hengham,  Chief  Juftice  «f  the 
King's  Bench,  wag  fined  7000  marks;  Sir  Thomas 
Wayland,  Chief  Juftice  of  the  Common  Pleas,  had  his 
yhole  eftate  forfeited;  and  Sir  Adam  de  Stratton,  Chief 
Jforon  of  the  Exchequer,  was  fined  34000  marks. 
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atrufed  their  power  by  carrying  on  defigns  that 
were  fubverfive  of  public  liberty,  were  de* 
dared  guilty  of  High^treafbn ;  and  a  number 
<o£  Judges  who,  in  their  judicial  capacity,  had 
aded  as  their  instruments,  were  involved  in 
the  fame  condemnation  (a)* 

Under  the  reign  of  Henry  the  Eighth,  Sir 
Thomas  Erripfon,  a*d  Edmund  Dudjey,  who 

(«)  The  moft  epnfpieaojts  among  tfttfe  Judges  wetsj 
Sir  Robert  Belknap,  and  Sir  Robert  Trefilian,  C^cf 
Jurtice  of  the  King's  Bench.  The  latter  had  draw* 
•p  a  firing  of  quefbons  calculated  to  confer  a  defpotic 
authority  on  the  Crown,  or  rather  on  the  Miaifter* 
above  named,  who  had  feond  means  to  reader  them- 
fchres  entire  Mailers  of  the  perfon  of  the  King,  Thefe 
qneftions  Sir  Robert  Trefilian  propofed  to  the  Judges, 
who  had  been  fummoned  for  that  pprpofe,  and  they 
gave  their  opinions  in  favoar  pf  them.  One  of  theft 
opinions  of  the  Judges,  among  others*  tended  to  no 
Je6  than  to  annihilate,  at  one  flroke,  all  the  rights  of 
the  Commons,  by  taking  from  them  that  important 
privilege  mentioned  before,  of  ftarting  and  freely  dif- 
cafiog  whatever  f»bje&i  of  debate  they  think  pro* 
per :<— the  Commons  were  to  be  retrained,  ander  pain  of 
being  ponithed  as  traitors,  from  proceeding  upon  any 
articles  befides  thofe  limited  to  them  \>y  the  $ing.  All 
thofe  who  had  had  a  (hare  ip  the  above  declarations  of 
the  Judges,  were  attainted  of  high-treafon.  Soma 
were  hanged  $  among  them  was  Sir  Robert  Trefilian  $ 
and  the  others  were  only  banifhed,  at  the  intercefiion 
of  the  Bityops. — See  the  Pari,  ififtory  pf  pnglanOj 
vol.  i.  o 
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had  been  the  promoters  of  the  exactions  com- 
mitted under  the  preceding  reign,  fell  vi&imi 
to  the  zeal  of  the  Commons  for  vindicating 
the  caufe  of  the  People*  Under  King  James 
the  Firft,  Lord  Chancellor  Bacon  experienced 
that  neither  his  high  dignity,  nor  great  per- 
fonal  qualifications,  could  fcreen  him  from 
having  the  fevereft  cenfure  pafied  upon  him, 
for  the  corrupt  practices  of  which  he  had  fuf* 
fered  himfelf  to  m  become  guilty.  And  under 
Charles  the  Firft,  the  Judges  having  attempted 
to  imitate  the  example  of  the  Judges  under 
Richard  the  Second,  by  delivering  opinions 
fubverfive  of  the  rights  of  the  People,  found 
,the  lame  fpitit  of  watchfulness  in  the  Com- 
mons, as  had  proved  the  ruin  of  the  former* 
Lord  Finch,  keeper  of  the  Great  Seal,  was 
obliged  to  fly  beyond  fea.  The  Judges  Daven- 
port and  Crawley  were  imprifoned ;  and  Judge 
Berkeley  was  fetzed  while  fitting  upon  the 
Bench,  as  we  find  in  Rufliwwth* 

In  the  reign  of  Charles  the  Second,  we 

v  again  find  freih  inftances  of  the  vigilance  jof 

the  Commons/  Sir  William  Scroggs*  Lord 

Chief  Juftice  of  the  Kui£to&rtcfc,  Sir  Francis 

i  Norih,  Chief  Juftice  of  the  Common  Pleas, 

Sir  Thomas  Jones,  one  of  the  Judges'  of  the 
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King's-Bench,  and  Sir  Richard  Wefton^  6n* 
of  the  Barons  of  the  Exchequer,  were  im- 
peached by  the  Commons,  fay  partialities 
fhewn  by  them  in  the  adminiftration  of  juftice  ; 
and  Chief  Juftice  Scroggs,  againft  whom  fome 
pofitive  charges  were  well  proved,  was  re* 
moved  from  his  employments. 

The  feveral  examples  -  offered  here  to  the 
Reader,  have  been  taken  from  feveral  different 
periods  of  the  Englifli  Hiftory,  in  order  to 
ihew  that  neither  the  influence,  nor  the  dig- 
nity, of  the  infractors  of  the  laws,  even  when 
they  have  been  the  neareft  Servants  of  the 
Crown,  have  ever  been  able  to  check  the  zeal 
of  the  Commons  in  aflertitig  the  rights  of 
the  People.  Other  examples  might  perhaps 
be  related  to  the  fame  purpofe;  though  the 
whole  number  of  thofe  to  be  met  with,  will, 
upon  enquiry,  be  found  the  fmaller,  in  pro* 
portion  as  the  danger  of  infringing  the  laws 
has  always  been  indubitable. 

So  much  regularity"  has  even  (from  all 
thocircumftances  above  mentioned)  been  in- 
troduced into  the  operations  of  the'  Executive 
Power  in  England; — fuch  an  cxaft  Juftice 
have  the  People  been  accuftomed,  as  a  confer 
quence,  to  expeft  from  that  quarter,  that 
even  the  Sovereign,  for  his  having  oncp  Jfcf* 
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fered  himfelf  perfonally  to  violate  the  fafetjr 
of  the  Subjedl,  did  not  efcape  fevere.cehfure. 
The  attack  made  by  order  of  Charles  the 
Second,  on  the  perfon  of  Sir  John  Coventry, 
filled  the  Nation  with  aftonifhment ;  and  this 
violent  gratification  of  private  paffion,  on  .the 
part  of  the  Sovereign  (a  piece  of  felf-indul- 
gence  with  regard  to  inferiors,  *  which  whole 
claffes  of  individuals  in  certain  Countries  al- 
moft  think  that  they  have  a  right  Xo)  excited  a 
general  ferment.  "  This  event'  (fays  Bifhop 
"  Burnet)  put  the  Houfe  of  Commons  in  a 
cc  furious  uproar..  ..It  gave  great  advantages 
u  to  all  thofe  ^rho  oppofed  the  Court; 'and 
"  the  names  of  the  Court  and  Country  party, 
cc  which  till  now  had  feerned  to  be  forgotten, 
"  were  again  revived  (a).99 

Thefe  are  the  limitations  that  have  hsen 
fet,  in  the  Englifh  Government,  on  the  ope- 
rations of  the  Executive  Power :  limitations 
to  which  we  find  nothing  comparable  in  any 
other  free  States,  ancient  or  modern';  and 
which  are  owing,  as  we  have  feen,'  to  that 

[a)  See  Burners  Hiftory,  vol.  i.  anno  1669. — An  Aft 
'  of  Parliament  was  made  on   this   occafion,    for   giving 

a  farther  extent  to  the  provinons  before  made  for  the 
.  perfonal  fecurity  of  the  Sobje&i  whicfc  is  ftiU  called  the 

Cwtntry  A&« 
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Very  circumftance  which  feemed  at  firft  tight 
to  prevent  the  poffibility  of  them,  I  mean  thtf 
gfeatpefs  and  unity  of  that  Power ;  the  effed 
of  which  has  been,  in  the  event,  to  unite  up- 
on the  fame  objeft,  the  views  and  efforts  of 
all  Orders  of  the  People* 

From  thi|  circumftance  j  that  is,  the  unit) 
and  peculiar  liability  of  the  Executive  Ptiwet 
hi  England,  another  moft  advantageous  con* 
fequence  has  followed,  that  has  been  be- 
fore noticed,  and  which  it  is  not  improper* 
to  mention  again  here,  as  this  Chapter  is 
intended  to  confirm  the  principles  laid  down 
in  the  former  ones* — I  mean  the  unremitted 
continuance  of  the  fame  general  union  among 
all  ranks  of  Men,  and  the  fpirit  bf  mutual 
juftice  which  thereby  continues  to  be  diffufed 
through  all  grders  of  Subje&s* 

Though  furrounded  by  the  many  boun<* 
daries  that  have  juft  now  been  defcribed,  the 
Crown,  we  muft  obferve*  has  preferred  its  Pre- 
rogative undivided  i  it  ftill  poffefles  its  whole 
effe&ive  ftrength,  and  is  only  tied  by  its  own 
engagements,  and  the  confideration  of  what 
it  owes  to  its  deareft  interefts* 

The  great,  or  wealthy  Men  in  the  Nation 
who,  affiftcd  by  the  body  of  the  People,  have 
fuceeded  in  reducing  the  exercife  of  its  au+ 
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thority  within  fuch  well  defined  limits,  can 
have  no  expectation  that  it  will  continue  to 
confine  itfelf  to  them,  any  longer  than  they 
themfelves  continue,  by  the  juftice  of  their  own 
condudt,  to  deferve  that  fupport  of  the  People 
which  alone  can  make  them  appear  of  con- 
fequence  in  the  eye  of  the  Sovereign, — no 
probable  hopes  that  the  Crown  will  continue 
to  obferve  thofe  laws  by  which  their  wealth, 
dignity,  liberty,  are  prote&ed,  any  longer 
than  they  themfelves  alfo  continue  to  ob- 
ferve them. 

Nay  more,  all  thofe  claims  of  their  rights 
which  they  continue  to  make  againft  the 
.Crown,  are  encouragements  which  they  give  to 
the  reft  of  the  People  to  aflert  their  own  rights 
againft  them.  Their  conftant  oppofition  to 
all  arbitrary  proceedings  of  that  %  Power,  is 
a  contiftual  declaration  they  make  againft  any 
ads  of  oppreffion  which  the  fuperior  -ad- 
vantages they  enjoy,  might  entice  them*  to 
commit  on  their  inferior  fellow-fubjetts.* 
Nor  was  that  fevere  cenfure^  for  inftance, 
which  they  concurred  in  pafling  on  an  un-, 
guarded  violent  adtion  of.  their  Sovereign, 
only  a  reftraint  put  on  the  perfonal  aftions 
of  future  Engliih  Kings  :  no,  it  was  a  much 
more  extenfive  provifion  for  the  fecuring  of 
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public  liberty  ; — it  was  a  folemn  engagement 
entered  into  by  all  the  powerful  Men  in  the 
State  to  the  whole  body  of  the  People,  fcru- 
puloufly  to  refpedfc  the  perfon  of  the  loweft 
among  them. 

And  indeed  the  conftant  tenor  of  the  con- 
duct even  ot  the  two  Houfes  of  Parliament 
Ihews  us,  that  the  above  obfervations  are  not 
matters  of  mere  {peculation.  From  the  ear- 
licfl  times  we  fee  the  Members  of  the  Houfe 
of  Commons  to  have  been  very  cautious  not 
to  affume  any  diftin£tion  that  might  alienate 
from  them  the  affections  of  the  reft  of  the  • 
People  fa)l  Whenever  thofe  privileges  which 
were  neceflary  to  them  for  the  difcharge  of 
their  truft  have  proved  burdenfome  to  the 
Community,  they  have  retrenched  them. 
And  thofe  of  their  Members  who  have  ap- 
plied cither   thefe  privileges,  or   in  "general 

[a)  In  all  cafes  of  public  offences,  down  to  a  fimple 
breach  of  the  peace,  the  Members  of  the  Houfe  of 
Commons  have  no  privilege  whatever  above  the  reft  of 
the  People :  they  may  be  committed  to  prifon  by 
any  Juftice  of  the  peace ;  and  are  dealt  with  afterwards 
in  the  fame  manner  as  any  other  Subjects.  With  re* 
gard  to  civil  matters,  their  only  privilege  is  to  be  frcq 
from  Arrefls  during  the  time  of  a .  Seflion,  and  forty 
days  before,  and  forty  days  .after;  but  they  may  be 
fued,  by  procefs  again  ft  their  goods,  for  any  juft  debt 
during  that  time. 
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that  influence  which  they  derived  from  their 
fituation,  to  any  oppreffive  purpofes,  they 
themfelves  have  endeavoured  tobringtopunilh- 
ment. 

Thus,  we  fee,  that  in  the  reign  of  James 
the  Firft,  Sir  Giles  Mompeflbn,  a  Member 
of  the  Houfe  of  Commons,  having  been 
guilty  of  monopolies  and  other  adts  of  great 
oppreffion  on  the  People,  was  not  only  ex- 
pelled, but  impeached  and  profecuted  with 
the  greateft  warmth  by  the  Houfe,  and  finally 
condemned  by  the  Lords  to  be  publicly  de- 
graded from  his  rank  of  a  Knight,  held  for 
ever  an  infamous  pcrfon,  and  imprifoned  dur- 
ing life. 

In  the  fame  reign,  Sir  John  fcennet,  who 
was  alfo  a  Member  of  the  Houfe  of  Commons, 
having  been  found  to  have  been  guilty  of  fe- 
deral corrupt  practices,  in  his  capacity  of 
Judge  of  the  Prerogative  Court  of  Canterbury, 
fuch  as  taking  exorbitant  fees,  and  the  like, 
was  expelled  the  Houfe,  and  profecuted  for 
thefe  offences. 

In  the  year  1641,  Mr.  Henry  Benfon, 
Member  for  Knarelborough,  having  been  de- 
tected in  felling  protections,  experienced  like- 
wife  the  indignation  of  the  Houfe,  and  wai 
expelled. 
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In  fine,  in  order  as  it  were  to  make  it  com- 
pletely notorious,  that  neither  the  condition 
of  Reprefentative  of  the  People,  nor  even  any 
degree  of  influence  in  their  Houfe,  could  ex- 
cufe  any  one  of  them  from  ftridtly  obfervlng 
the  rules  of  juftice,  the  Commons  did  on  one 
occafion  pafs  the  moft  fevere  cenfure  they  had 
power  to  inflid,  upon  their  Speaker  himfelf, 
for  having,-  in  a  fingle  inftance,  attempted  to 
convert  the  difcharge  of  his  duty  as  Speaker 

into  a  means  of  private*  emolument. Sir 

John  Trevor,  Speaker  of  the  Houfe  of  Com- 
mons, having,  in  the  fixth  year  of  the  reign 
of  King  William,  received  a  thoufand  gui- 
neas from  the  City  of  London,  "  as  a  gra- 
"  tuity  for  the  trouble  he  had  taken  with  re- 
"  gard  to  the  pafling  of  the  Orphan  Billy9 
was  voted  guilty  of  a  High  crime  and  mis- 
demeanour, and  expelled  the  Houfe.  Even 
the  inconfiderable  fumof  twenty  guineas  which 
Mr.  Hungerford,  another  Member,  had  been 
weak  enough  to  accept  on  the  fame  fcore, 
was  looked  upon  as  deferving  the  notice 
of  the  Houfe ;  and  he  was  likewife  expell- 
ed (*). 

[a]  Other  examples  of  the  attention  of  the  Houfe  of 
Commons  to  the  condufl  of  their  Members,  might  be 
produced,  cither  before,  or  after,  that  which  is  men- 
tioncd  here.     The  reader  may,  for  inftance,  fee  the  re- 
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If  we  turn  our  view  towards  the  Houfe  of 
Lords,  we  ihall  find  that  they  have  alfo  con- 
ftantly  taken  care  that  their  peculiar  privi- 
leges flioujd  not  prove  impediments  to  the 
common  juftice  which  is  due  to  the  reft  of  the 
People  (a).  They  have  conftantly  agreed  to 
every  juft  propofal  that  has  been  made  to  them 
on  that  fubjeft#  by  the  Commons :  and  in- 
deed, if  we  confider  the  numerous  and  op* 
preffive  privileges  claimed  by  the  Nobles  in 
mod  other  Countries,  and  the  vehement  fpirit 
with  which  they  are  commonly  aflerted,  we 
lhall  think  it  no  fmall  praife  to  the  body  of 
the  Nobility  in  England  (and  alio  to  the  na- 
ture of  that  Government  of  which  they  make 


latum  of  their  proceedings  in  the  affair  of  the  South  Sea 
Gmf*ay  Scheme  ;  and  a  few  years  after,  in  that  of  the 
CbmritJfU  Corporation;  a  fraudulent  fcheme  particularly 
oppreffive  to  the  poor,  for  which  feveral  Members  were 
expelled. 

fm)  In  cafe  of  t  public  offence,  or  even  a  fimple 
breach  of  the  peace,  a  Peer  may  be  committed,  till  he 
finds  bail,  by  any  Juftice  of  the  peace  :  and  Peers  are 
to  be  tried  by  the  common  conrfe  of  law,  for  all  offences 
under  felony.  With  regard  to  civil  matters,  they  are  at 
all  times  free  from  mrrtfis  ;  but  execution  may  be  had 
againft  their  effects,  in  the  fame  manner  as  againft  thofe 
-of  other  Subjects. 
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a  part)  that  it  has  been  by  their  free  content 
that  their  privileges  have  been  confined  to  what 
they  now  are ;  that  is  to  fay,  to  no  more,  ia 
general,  than  what  is  ncceflary  to  the  accom- 
plishment of  the  end  and  conftitutional  defign 
of  that  Houfe. 

In*  the  jexercife  of  their  Judicial  authority 
with  regard  to  civil  matters,-  the  Lords  have 
manifefted  a  Spirit  of  equity  nowife  inferior  to 
that  which  they  have  fliewn  in  their  *Legif- 
lative  capacity.  They  have,  in  the  difcharge 
of  that  function,  (which  of  all  others  is  fo 
liable  to  create  temptations)  Ihewn  an  uncor- 
ruptnefs  really  fuperior  to  .what  any  judicial 
Aflembly  in  any  other  Nation  can  boaft.  Nor 
do  I  think  that  I  run  any  rifk  of  being  contra- 
dicted, when  I  fay  that  the  conduft  of  the 
Jloufe  of  Lords,  in  their  civil  judicial  ca- 
pacity, has  conftantly  been  fuch  as  has  kept 
them  above  the  reach  of  even  fufpicion  or 
fiaftder. 

/  Even  that  privilege  which  they  enjoy,  of 
cxclufively  trying  their  own  Members,  in  cafe 
of  any  accufation  that  may  affcft  their  life 
(a  privilege  which  we  might  at  firft  fight 
think  repugnant  to  the  idea  of  a  regular  Go- 
vernment, and  even  alarming  to  the  reft  of 
the  People)  has  conftantly  been  made  \Jfe  of 
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by  the  Lords  to  do  juftice  to  their  fellow-fub- 
jedts ;  and  if  we  call  our  eyes  either  on  the 
collection  of  the  State  Trials,  or  on  the  Hiftory 
of  England,  we  fhall  find  very  few  example?,  if 
any,  of  a  Peer,  really  guilty  of  the  offence  laid  to 
his  charge,  that  has  derived  any  advantage  from 
his  not  being  tried  by  a  Jury  of  Commoners. 

Nor  has  this  juft  and  moderate  conduct  of 
the  two  Houfes  of  Parliament  in  the  cxercife 
of  their  powers  (a  moderation  fo  unlike  what 
has  been  related  of  the  conduct  of  the  power- 
ful Men  in  the  Roman  Republic)  been  the 
only  happy  confequence  of  that  falutary  jea? 
loufy  which  thofe>  two  Bodies  entertain  of  the 
power  of  the  Crown,  The  fame  motive  has 
alfo  engaged  them  to  exert  their  utmoft  endea- 
vours to  put  the  Courts  of  Juftice  under  proper 
reftraints :  a  point  of  the  higheft  importance 
to  public  liberty. 

They  have,  from  the  carlicft  times,  pre- 
ferred complaints  againft  the  influence  of  the 
Crown  over  thefe  Courts,  and  ar  laft  procured 
Laws  to  be  enacted  by  which  fuch  influence  has 
been  intirely  prevented  :  all  which  'meafures, 
we  muft  obferve,  were  at  the  fame  time'ftrong 
declarations  that  no  Subjects,  however  exalted 
their  rank  might  be,  were  to  think  thcmfclves 
exempt  from  fubmitting  to  tjic  uniform  courfc 
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of  the  Law,  or,  hope  to  influence  or  over-atf  e  it. 
The  fevere  examples  which  they  have  uni- 
ted to  make  on  thofe  Judges  who  had  fen* 
dered  themfelves  the  instruments  of  the  paf- 
fions  of  the  Sovereign,  or  of  the  defigns  of  the 
Minifters  of  the  Crown,  are  alfo  awful  warn- 
ings to  the  Judges  who  have  fucceeded  them, 
.  never  to  attempt  to  deviate  in  favour  of  any, 
the  mod  powerful  individuals,  from  that  ftrait 
line  of  Juftice  which  the  joint  Wifdom  of  the 
Legiflature  has  once  marked  out  to  them. 

This  Angular  fituation  of  the  Englifh  Judges 
relatively  to  the  three  Constituent  Powers  of 
the  State,  (and  alfo  the  formidable  fupport 
which  they  are  certain  to  receive  from  them 
*  as  long  as  they  •  continue  to  be  the  faithful 
Minifters  pf  Juftice)  has  at  laft  created  fuch 
an  impartiality  in  the  diftribution  of  public 
Juftice  in  England,  has  introduced  into  the 
Courts  of  Law  the  practice  of  fuch  a  thorough 
difregard  of  either  the  influence  or  wealth  of 
the  contending  Parties,  aqd  procured  to  every 
individual,  both  fuch  an  eafy  accefs  to  thefe 
Courts,  and  fuch  a  certainty  of  redrefs,  as  are 
not  to  be  paralleled  in  any  other  Government, 
—=— Philip  de  Comixes,  (o  long  as  three  hundred 
years  ago,  commended  in  ftrong  terms  the  exad> 
nefs  with  which  Juftice  is  done  in  England  to 
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all  ranks  of  Subjects  (a) ;  and  the  impartiality 
with  which  the  fame  is  adminiftered  in  thefe 
days,  will  with  ftill  more  reafon  create  tho 
furprize  of  every  Stranger  who  has  an  opportu- 
nity of  obferving  the  cuftoms  of  this  Coun- 
try  (*). 

(a)  See  page  36  of  this  Work. 

[b)  A  little  after  I  came  to  England  for  the  firft  time 
(if  the  Reader  will  give  me  leave  to  make  mention  of 
myfelf  in  this  cafe)  an  a&on  was  brought  in  a  Court 
of  Joftice  againft  a  Prince  very  nearly  related  to  the 
Crown ;  and  a  Noble  Lord  was  alfo,  much  about  that 

'  time,  engaged  in  a  law-fuit  for  the  property  of  fome  va- 
luable lead-mines  in  Yorkfhire.  I  could  not  but  obferve 
that  in  both  thefe  cafes  a  decifion  was  given  againft  tho 
two  moft  powerful  parties  j  though  I  wondered  but 
little  at  this,  becaufe  I  had  before  heard  much  of  the 
impartiality  of  the  law  proceedings  in  England,  and  was 
prepared  to  fee  infiances  of  that  kind.  But  what  I  was 
much  furprifed  at,  was  that  nobody  appeared  to  be  in  the 
leaft  fo,  not  even  at  the  ftri&nefs  with  which  the  ordinary 
courfe  of  the  law  had,  particularly  in  the  former  cafe, 
been  adhered  to, — arid  that  thofe  proceedings  which  I 
was  difpofed  to  conuder  as  great  inftances  of  Juftice,  to 
the  production  of  which  fome  circumftances  peculiar  to 
the  times,  at  leaft  fome  uncommon  virtue  or  fpirit  on  the 
part  of  the  Judges,  moft  have  more  or  lefs  co-operated, 
were  looked  upon  by  ail  thofe  whom  I  heard  fpeak  about 
It,  as  being  nothing  more  than  the  common  and  expefted 
courfe  of  things.  This  circumftance  became  a  ftrong 
-  inducement  to  me  to  enquire  into  the  nature  of  a  Governr 
,    inept  by  which  fuch  effefts  were  produced* 
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Indeed,  to  fuch  a  degree  of  impartiality 
has  the  adminiftration  of  public  Juftice  been 
brought  in  England,  that  it  is  faying  nothing 
beyond  the  exadt  truth,  to  affirm  that  any 
violation  of  the  laws,  though  perpetrated  by 
Men  of  the  moft  extenfive  influence,  nay, 
though  committed  by  the  fpecial  dire&ion  of 
the  very  firft  Servants  of  the  Crown,  will  be 
publicly  and  completely  redreffed.  And  the 
very  loweft  of  fubjeds  will  obtain  fuch  re- 
drefs,  if  he  has  but  fpirit  enough  to  ftand 
forth,  and  appeal  to  the  laws  of  his  Coun- 
try,— Moft  extraordinary  circumftances  thefe  ! 
which  thofe  who  know  the  difficulty  that 
there  is  in  eftablifhing  juft  laws  among. Man- 
kind, and  in  providing  afterwards  for  their 
due  execution,  only  find  credible  becaufe  they 
are  matters  of  fadt,  and  can  begin  to  ac- 
count for,  only  when  they  look  up  to  the  con- 
ftitution  of  the  Government  itfelf;  that  is  to 
fay,  when  they  confider  the  circumftances  m 
which  the  Executive  Power,  or  the  Crown, 
is  placed  in  relation  to  the  two  Bodies  that 
concur  with  it  to  form  the  Legislature, — the 
circumftances  in  which  thofe  two  Aflemblies 
are  placed  in  relation  ro  the  Crown,  and  to 
each  other,    aad   the   foliation  in  which   all 
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the  Three  find  themfelves  with  refpeft  to  the 
whole  Body  of  the  People  (a). 

(a)  The  aflertion  above  made  with  refpeft  to  the 
impartiality  with  which  Justice  is,  in  all  cafes,  admini- 
ftered  in  England,  not  being  of  a  nature  to  be  proved 
by  alledging  fingle  fafts,  I  have  entered  into  no  parti- 
culars on  that  account.  However,  I  have  fubjoincd 
here  two  cafes  which,  I  think,  cannot  but  appear  remark- 
able to  the  Reader. 

The  firft  is  the  ■  cafe  of  the  profecution  commenced  in 
the  year  1763,  by  fome  Journeymen  Printers,  againft  the 
King's  Me&ngers,  for  apprehending  and  imprifoning  them 
for  a  fhort  time,  by  virtue  of  a  General  Warrant  from  the 
Secretaries  of  State ;  and  that  which  was  afterwards  car* 
ried  on  by  another  private  individual,  againft  one  of  the 
Secretaries   themfelves.— -•— In  thefe  a&ions,  all  the  or- 
dinary forms  of  proceeding  ufed  in  cafes  of  a&ions  be* 
tween   private  Subje&s,  were  ftridUy   achered  to  ;   and 
both  the  Secretary  of  State,  and  the  Meffengers,  were,  in 
the  end,  condemned.     Yet,  which  it  is  proper  the  Reader 
fliould  obferve,  from  all  the  circumftances  that  accompa- 
nied this  affair,  it  is  difficult  to.  propofe  a  c~fe  in  which 
Minifters  could,  of  themfelves,  be  under  greater  tempta- 
tions to  exert  an  undue  influence  to  hinder  the  ordinary 
coorfe   of  Jnftice.     Nor  were  the  A£U  for  which  thofe 
Minifters  were  condemned,  A&s   of  evident   oppreffion, 
which  nobody  could  be  found  to  juflify.    They  had  done 
nothing  but  follow  a  pra&ice   of  which   they   found   fe- 
veral  precedents   eftablifhed   in    their  Offices  ;  and    their 
cafe,    if    I  am    well    informed,    was    fnch,     that  moll 
individuals,    under    fimilar    circumftances,    would    have 
thought  themfelves  authorifed  to  have  a&ed  as  they  had 
*>ne. 
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In  fine,  a  very  remarkable  circumftance  in 
the  Englifh  Government  (and  which  alone 
evinces  fomething  peculiar  and  excellent  in  its 
Nature),  is  that  fpirit  of  extreme  mildnefs  with 
which  Juftice  in  criminal  cafes,  is  adminiftered 
in  England;  a  point  with  regard  to  which 
England  differs  from  all  other  Countries  in  the 
World. 

The  fecond  cafe  I  propofc  to  relate,  affords  a  An- 
gular inftance  of  the  confidence  with   which  all  Subjed* 
an  England   claim    what   they  think   their  juft   rights, 
and  of  the  certainty  with  which   the   remedies    of  the 
law  are  in  all  cafes  open  to  them.    The  fad  I  mean, 
is  the  Arreft  executed  in  the  reign  of  Queen  Anne,  in 
the   year    1708,  on  the  perfon  of  the   Ruffian  Ambaf- 
fador,   by  taking  him   out  of  his  Coaoh  for  the  fum  of 
fifty  pounds — And   the  confequences  that  followed  this 
fad  are  ftili  more'  remarkable.     The  Czar  highly  re- 
fented  this   affront,  and  demanded  that  the   Sheriff  of 
Middlesex,    and   all    others    concerned    in    the    Arreft, 
fliould    be  punimed    with    inftant  death.      "  Bat    the 
"  Queen,"  (to  the  amazement  of  that  defpotic  Court, 
fays  Juftice  Blackftone,  from  whom  I  borrow  this  fad) 
"  the  Queen  dircded  the   Secretary  of  Sate  to  inform 
"  him   that  (he  'could  inflid  no  ponifhment  upon  any, 
«<  the  me  an  eft,  of  Her   Subjeds,   nnlefs  warranted   by 
••  the  law  of  the  land."— -An  ad  was  afterwards  paled 
to  free   from  arrefts  the  perfons    of  foreign  Mintftera* 
and   fuch   of  their   feftants  as  they    have  delivered  a 
lift  of,  to  the  Secretary  of  State.     A  copy  of  this  Ad 
elegantly    engroffed    and    illuminated,    continues   Judge 
Blackftone,  was   fent  to   Mofcow,  and  an  Ambafiador 
extraordinary  commiffioned  to  deliver  it. 
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When  we  confider  the  punifhments  in  ufe 
in  the  other  States  in  Europe,  we  wonder 
how  Men  can  be  brought  to  treat  their  fellow- 
creatures  with  fo  much  cruelty ;  and  the  bare 
consideration  of  thofe  punifhments  would  fuf- 
ficiently  convince  us  (fuppofing  we  did  •  not 
know  the  fadfc  from  other  circumftances)  that 
the  Men  in  thofe  States  who  frame  the  laws, 
and  prefide  over  their  execution,  have  little 
apprehenfion  that  either  they,  or  their  friends, 
will  ever  fall  victims  to  thofe  laws  which  they 
thus  raflily  eftablifli. 

In  the  Roman  Republic,  circumftances  of 
the  fame  nature  with  thofe  juft  mentioned, 
were  alfo .  productive  of  the  greateft  defe&s 
in  the  kind  of  criminal  Juftice  which  took 
place  in  it.  That  clafs  of  Citizens  who  were 
at  the  head  of  the  Republic,  and  who  knew 
how  mutually  to  exempt  each  other  from  the 
operation  of  any  too  feverp  laws  or  pra&ice, 
not  only  allowed  themfelves  great  liberties, 
as  we  have  feen,  in  difpofing  of  the  lives  of 
thfc  inferior  Citizens,  but  had  alfo  introduced 
into  the  exercife  of  the  illegal  powers  they 
aflumed  to  themfelves  in  that  refpeft,  a  great 
degree  of  cruelty  (a). 

(a)   The  common  manner  in  which  the  Senate  or- 
dered Citizens  to   be  put  to   death,    was  by   throwing 
6 
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Nor  were  things  more  happily  condufted- 
in  the  Grecian  Republics.  From  their  De- 
mocratical  nature,  and  the  frequent  Revo- 
lutions to  which  they  were  fubjeft,  we  naturally 
expedt  to  fee  that  authority  tt>  have  been  ufed 
with  mildnefs,  which  thofe  who  enjoyed  it 
mull  have  known  to  have  been  but  precarious ; 
yet,  fuch  were  the  effe&s  of  the  violence  at- 
tending thofe  very  Revolutions,  that  a  fpirit ' 
both  of  great  irregularity  and  cruelty  had 
taken  place  among  the  Greeks,  in  the  exer- 
cife  of  the  power  of  infli&ing  punifhments. 
The  very  harfh  laws  of  Draco  are  well  known, 
of  which  it  was  faid  that  they  were  not  writ- 
ten with  ink,  but  with  blood.  The  fevere 
laws  of  the  Twelve  Tables  among  the  Ro- 
mans, were  in  great  part  brought  over  from 
Greece.  And  it  was  an  opinion  commonly 
received  in  Rome,  that  the  cruelties  praftifed 
by  the  Magiftrates  on  the  Citizens,  were  only 
imitations  of  the  examples  which  the  Greeks 
had  given  them  (a). 

them  head-Jong  from  the  top  of  the  Tarpeian  Rock. 
The  Confuls,  or  other  particular  Magiftrates,  fomctimej 
caufed  Citizens  to  expire  upon  a  crofs  ;  or,  which  was 
a  much  more  common  cafe,  ordered  them  to  be  beaten 
to  death,  with  their  heads  faftened  between  the  two  bran- 
ches of  a  fork;  which  they  called  cervictm  furc*  inferere. 
(a)  Caefar  expre&ly  reproaches  the  Greeks  with  this 
fact,   in  hii  fpeech  in  favour  of   the  accomplices  of 
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In  fine,  the  ufe  of  Torture,  that  method 
of  adminiftering  Juftice  in  which  folly  may 
be  faid  to  be  added  to  cruelty,  had  been 
adopted  by  the  Greeks,  in  confequence  of  the 
fame  caufes  which  had  concurred  to  produce 
the  irregularity  of  their  criminal  Juftice.  And 
the  fame  practice  continues,  in  thefe  days,  to 
prevail  on  the  continent  of  Europe,  in  con- 
fequence of  that  general  arrangement  of  things 
which  creates  there  fuch  a  carelefTnefs  about 
remedying  the  abufes  of  public  Authority. 

But  the  nature  of  that  fame  Government 
which  has  procured  to  the  Peopte  of  England 
all  the  advantages  we  have  before  defcribed, 
has,  with  ftill  more  rcafon,  freed  them  from 
the  moft  opprefiive  abufes  which  prevail  in 
other  countries. 

That  wantonnefs  in  difpofing  of  the  deareft 
rights  of  Mankind,  thofe  infults  upon  human 
Nature,  of  which  the  frame  of  the  Govern- 
ments eftabliflied  in  other  States,  unavoidably 
becomes  more  or  lefs  productive,  are  entirely 
baniflied  from  a  Nation  which  has  the  happi- 
nefs  of  having  its  intercfts  taken  care  of 
by  Men  who  continue  to  be  thcmfelves  ex- 

Catiline,   which   Salluft  has   tranfiniited  to  us ~$ej 

Modem  itio  tempore,  Gr<eci*  morem  imitati,  (Mijorc»  noftri) 
'verberibus  animadvert ehant  in  civets,  ae  condtmvatis  utti. 
mum  fupplicium  fumptum. 
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pofed  to  the  preflure  of  thofe  laws  which  they 
concur  in  making,  and  of  every  tyrannic 
practice  which  they  fuffer  to  be  introduced,— 
by  Mfen  whom  the  advantages  which  they 
poflefs  above  the  reft  of  the  People,  render  only 
more  expofed  to  the  abufes  they  are  appointed 
to  'prevent,  only  more  alive  to  the  dangers 
agaicift  which  it  is  their  duty  to  defend  the 
Community  (a). 

Hence  we  fee  that  the  ufe  of  Torture  has', 
from  the  earlieft  times,  been  utterly  unknown 
in  England.  And  all  attempts  to  introduce  it, 
whatever  might  be  the  power  of  thofe  who 
made  them,  or  the  circumftances  in  which 
they  renewed  their  endeavours,  have  been 
ftrenuoufly  oppofed  and  defeated  (£). 

(a)  Historians  take  notice  that  the  Common*,  in  the 
reigft  of  Charles  II.  made  hafte  to  procure  the  abolition 
of  the  old  Statute,  De  H*r*tkt  comburndo,  (For  burning 
Heretics)  as  foon  as  it  became  to  be  publicly  known 
that  the  prefumptive  Heir  to  the  Crown  was  a  Roman 
.  Catholic.  Perhaps  they  would  not  have  been  fo  diligent 
and  earneft,  if  they  had  not  been  fully  convinced  that  a 
Member  of  the  Houfe  of  Commons,  or  his  friends,  may  be 
brought  to  trial  as  eafily  as  any  other  individuals  among: 
the  people,  fo  long  as  an  exprefs  and  written  law  may  be 
produced  againft  them, 

(£)  The  Reader  may  on  this  fubjeft  fee  again  the 
Note  in  page  181  of  this  Work,  where  the  oppofition 
is  mentioned,  that  was  made  to  the  Earl  of  Suffolk, 
and  the  Duke  of  Exeter,  when  they  attempted  to  in- 
troduce   the  pra&ice  of  Torture  :    this    even  was    one 
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From  the  fame  cavrfb  ^l£b  arofc  that  remark- 
ible  forbearance  of  the  EriglUh  Laws;  to  ufe 
liny  cruel  feverity  ih  the  puniftimehts  which 
fexperiehce  fliewed  it  was  rieceffary  for  the 
prefervatidn  of  Society  to  eftablifli :  arid  the  ut* 
hioft  vengeance  of  fchdfe  laws,  even  againft  the 
Jtnoft  enormous  Offenders;  never  extends  beyond 
ihe  fimple  deprivation  of  life  (a )! 

Nayj  fo  anxiods  has  the  Englifli  Legis- 
lature beeri  to  eftablifli  mercy,  even  td  con- 
Vifted  Offenders,  as  a  furidamerital  principle  of 
iheGoveWmeht  of  England;  that  they  mada 

of  the  caiifes  for  which  the  latter  was  afterwards  in* 
^elchcd.— The  Reader  is  alio  referred  to  the  Note  fol- 
lowing that  which  has  juft  been  quoted,  in  which  the  fo- 
team  declaration  is  related,  that  was  given  by  the  Judges 
againft  the  practice  of  Tottur*,  in  the  cafe  of  Felton, 
Who  had  aflaffinated  the  Duke  of  Buckingham. 

{a)  A  very  fingolar  inftance  occurs  in  the.  Hiftdry 
of  the  year  1605,  of  the  circ  of  the  Eoglifti  Legi/latere* 
not  to  fuller  precedents  of  cruel  practices  to  be  in- 
troduced. Daring  the  time  that  thofe  concerned  iii 
the  Gun-^owdcr  plot  were  wider  fentence  of  death* 
i  morion  was  made  i*  die  Houfe  of  Commons  to  peti- 
tion the  King,  that  the  execution  might  be  ftaid,  in 
order  to  confider  of  fome  extraordinary  punifhmettt  to 
jbe  inflicled  npon  themi  bnt  this  motion  Was  rejeaed, 
A  propofal  of  the  fame  kind  was  alfo  made  in  the  Houfe 
Of  Lords,  where  it  was  dropped.— See  the  Pailiairientary 
tliftory  of  EngUttd,  vol,  v.  anno  i$oj. 

C* 
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it  an  exprefs  article  of  that  great  public  Com-* 
pad  which  was  framed  at  the  important  sera 
of  the  ReVdlution,  that  "  ho  cruel  and  tin* 
*<  ufiial  punllhments  Ihould  be  ufed /^j."— 
They  everi  endeavoured,  by  adding  a  claufe 
for  that  purpofe  to  the  Oath  which  King* 
wfcre  thenceforward  to  take  at  their  Coronation, 
as  it  were  to  render  it  an  everlafting  obligation 
of  Englilh  Kings,  to  make  Juftice  to  be 
u  executed  with  mercy  (b).'* 

{a)  Sec  the  Bill  of  Rights,  Art.  x.— •"  Bxceffivt 
bail  ought  not  to  be  required,  nor  execflive  fines  im- 
pofed ;  nor  cruel  and  unufual  puniihments  infli&ed.*" 

(i)  Thofe  fame  difpofitions  of  the  Englilh  Legif- 
lature,  which  have  led  them  to  take  fach  precautions 
in  favoar  even  of  convicled  offenders,  have  ftill  moc* 
engaged  them  to  make  provifions  in  favoar  of  fach  per- 
fons  as  are  only  fufpe&ed  and  accufed  of .  having  com- 
mitted offences  of  an/  kind.  Hence  the  zeal  with 
which  they  have  availed  themfelves  of  every  important 
occaiion,  fach  for  inflance  as  that  of  the  Revolution,  to 
procure  new  confirmation*  to  be  given  to  the  inftitotkm 
of  the  Trial  by  Jury,  to  the  laws  on  imprisonments,  and 
in  general  to  that  fyftem  of  criminal  Jurifprudence  of 
which  a  defcription  has  been  given  in  the  firft  part  of  this 
Work,  to  which  I  refer  the  Reader. 
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C  rt  A  F.    XVIL 

Sf  more  inward  View  of  the^  Englifh  Government 
than  has  hitherto  been  offered  to  the  leader  in 
the  courfe  of  this  Work — Very  ejjential  differences 
between  the  Englijh  Monarchy •,  as  a  Monarchy, 
and  all  ihofe  with  which  we  are  acquainted. 

THE  Dodtrine  conftantly  maintained  in 
this  Work,   and  which    has,  I   think* 
beeh  fufficiently  fupported  by  fadts  and  cdm- 
parifons   drawn   from    the  Hiftory    of  other 
Countries,   is,    that    the    remarkable    liberty 
enjoyed  by  the  Engliih  Nation,  is  effentially 
owing  to  the  impoffibility  under  which  their 
Leaders,  or  in  general  all  Men  of  power  among 
them,  are  placed*  of  invading  and  transferring 
to-  themfelves  any  branch  of  the  Governing 
Executive  authority;  which  authority  is  ex- 
ckifively  veiled,  and  firmly  fecured,   in   the 
Crown.     Hence  the  anxious  care  with  which 
thofe  Men  continue  to  watch  the  exercife  of 
that  authority.     Hence  their  perfeverance  in 
obferving  every  kind  of  engagement  which 
themfelves  may  have  entered  into  with  the  reft 
of  the  People. 

But  here  a  confideration  of  a  mod  impor- 
tant kind  .prefents   itfelf.— How    comes  the 

CC2 
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Crown  in  England,  thus  conftantly  to  prefer?*} 
to  itfelf  (as  wef  fee  it  does)  the  Executive  autho- 
rity in  the  State,  and  moreover  to  preferve  it  fo 
completely  as  to  infpire  the  great  Men  in  the 
Nation  with  that  conduct  fo  advantageous  to 
fublicLiberty,  which  has  juft  been  mentioned  ? 
All  thefe  are  effe&s  which  we  do  not  find,  upon 
examination,  that  the  power  of  Crowns  has 
hitherto  been  able  to  produce  ill  other  Coun- 
tries* 

In  all  States  of  a  Monarchical  form*  we  in- 
deed fee  that  thofe  Men  whom  their  rank  and 
wealth,  Or  their  perfofcal  power  of  any  kind, 
have  raifed  above  the  reft  of  the  people,  have 
.  formed  combinations  among  themfelves  to^p- 
pofe  the  power  of  the  Monarch*  But  their 
views,  we  muft  obferve,  in  forming  thefe  com- 
binations, were  not  by  any  means  to  fet  gene* 
ral  and  impartial  limitations  oh  the  Sovereign 
authority;  They  endeavoured  to  render  themn 
felves  entirely  independent  of  that  authority  $ 
or  cvpn  utterly  to  annihilate  ft,  atccftdtag  to 
circumftances*  .  • 

Thus  we  fee  thai  in  all  the  States  of  twiient 
Greece,  the  Kings  were  at  laft  deftatydkk  and 
exterminated.  The  fame  event  happened  in 
Itaiy^  where  in  reimOte  times  tier©  tttifted 
for  a  while  feveral  kingdoms,  as  we  learn 
both  from  the  ancient  Hiftorians,   and  the 
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Poets.  And  in  Rome,  we  even' know  the 
manner  and  circurnftances  in  which  fuch  a  re* 
volution  was  brought  about, 

In  more  modern  times,  we  fee  the  numfe* 
jous  Monarchical  Sovereignties  which  had  been 
Taifed  in  Italy  on  the  ruins  of  the  Roman  Em- 
pire, to  have  b^en  fucceffively  deftroyed  by 
powerful  factions;  and  events  of  much  the 
fame  nature  have  at  different  times  taken 
place  in  the  Kingdoms  eftablifhed  in  the  other 
parts  of  Europe. 

In  Sweden,  Denmark,  and  Poland,  for  in* 
{lance,  we  find  that  the  Nobles  have  com- 
monly reduced  their  Sovereigns  to  the  con-* 
dition  of  fimple  Prefidents  over  their  Aflern-^ 
Mies,— of  mere  oftenfible  Jlcada  of  the  Qo* 
veroment, 

InGeixnany>and  in  France,  Countries  whe*e 
the  Monarchs  being  pqflefled  of  confiderable 
demefi*es(,  were  better  able  to  maintain  their 
independence  than  the  Princes  juft  mentioned, 
the  Nobles  waged  war  againft  them,  fometimes 
fingly,  and  fometimes  jointly;  and  event* 
fimilar  to  thefe  have  fucceffively  happened  in 
Scotland,  Spain,  and  the  mudero  Kingdoms 
..  of  Italy. 

I»  fine,  it  has  only  been  by  means  of  ftandhtg 
Wmed  i9r?es  .that  the  Spverei^ns  of  mod  of  the 
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the  Kingdoms  we  have  mentioned,  have  bee^r 
able  in  a  courfe  of  time  to  affert  the  prerogap 
tives  of  their  Crown.  And  it  is  only  by  con- 
tinging  to  keep  up  fuch  forces,  that,  like  the 
-Eaftern  Monarchs,  and  indeed  like  all  the  M07 
narchs  that  ever  exifted,  they  continue  to  be 
able  to  fupport  their  authority. 

How  therefore  can  the  Crown  of  England, 
-without  the  affiftanqeof  any  armed  foroe,  m*inr 
tain,  as  it  does,  its  numerous  prerogatives? 
How  can  it,  under  fuch  circumftances,  preferye 
to  itfelf  the  whole  Executive  power  in  the 
State  ?  For  here  we  mull  obferve,  the  Crown 
in  England  doe?  not  derive  any  fupport  from 
what  regular  forces  it  has  at  its  difpofal; 
and  if  we  doubted  this  fad,  we  need  only  look 
to  the  aftonilhing  fubordination  in  which  the 
military  is  kept  to  the  civil  power,  to  become 
convinced  that  an  Englifh  King  is  not  in- 
1  debted  to  his  army  for  the  prefervation  of  his 
authority  (a) 

If  we  could  fuppofe  that  the  armies  of  the 
King's  of  Spain  or  of  France,  fot  inftance, 
were,  through  fome  very  extraordinary  circum- 
fiance,  all  to  vanifh  in  one  night,  the  power  of 
thofe  Sovereigns,  we  muft  not  doubt,  would, 
ere  fix  months,  be  reduced  to  a  mere  fhadow. 

(«)  Henry  VIII.  the  moft  abfolote  Prince,  perhaps, 
who  ever  fat  upon  a  Throne,  kept  no  {landing  anfay.    ■ 
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They  wojild  immediately  beholcl  their  prero* 
gatives,  however  formidable  they  may  be  at 
preient,  invaded  ^nd  difmeipbjerect^)  :  and 
fuppofing  that  regular  Governments  continpe4 
to  exift,  they  would  be  reduced  to  have  Uttlp 
-more  influence  in  them,  tharj  tjie  Dog^s  of 
Venice,  or  of  Gpijoa,  pofTefs  in  the  Govenj- 
mepts.  of  thofe  Republics/^. 

How,  therefore,  to  repeat  the  queftion  once 
more,  which  is  one  of  the  nxo&  interesting 
that  c4n  occur  in  politics,  how  can  the  Crown 
in  England,  without  the  afliftance  qf  any  armed 
.force,  avpid  thpfe  dangers  to  which  all  other 
Sovereigns  are  expofcd  ? 

How  can  it,  without  any  fuch  force,  a<;- 
pomplifli  even  incomparably  greater  works 
fhan  thofe  Sovereigns,  with  their  powerful  a^ 
mies,  are,  we  find,  in  a  corjdition  to  perform  ?— 
How  cap  it  bear  that  univeyffd  effojt  (un- 
known in  other  Monarchies)  which,  we  have 
feen,  is  continually  and  openly  exerted  againft 
\t  ?  How  can  it  even  continue  to,  refift  \t  (o 
powerfully  a$  tQ  preclude  all  uidiyidyals  what- 
ever, from  evpr  efltert^utfug  any  views  befidps 

(*)  As  w«s  thecal*  in  the  feteral  Kingdoms  imo 
phich  the  Spanifh  Monarchy  was  foj|njerljf  divide^  s  aqd* 
in  not  very  remote  times,  in  France  itfelf. 

(b)  Or  than  the  Kings  of  Sweden  were  allowed  \o 
fajoy,  before  the  lift  Rcrolctiosi  in  that  Country. 

•  C  -c  ^  ■  •  -  '  •    . 
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thofe  of  fetting juft  and  £^mrf  limitations  tcrtfe^* 
pxercife  of  its  authority  >  Ho\ir  can  it  cnforc^ 
the  laws-  upon  all  Subjects,  iudifcrimin^tely* 
without  injury  or  danger  to  itfelf  ?  Hqw  canity 
In  fine,  imprefs  the  minds  of  a]l  the  great 
Men  in  the  State  with  fo  lading  a  jealoufy 
of  its  power,  as  to  neceffitate  them,  even  in 
the  exercife  of  thtir  undoubted  rights  and  pri- 
vileges, to  continue  to  court  and  deferve  the 
alfedion  of  the  reft  of  the  People  ? 

Thofe  great  Men,  I  fliall  anfwer,  who  even 
in  qyiet  times  prove  fo  formidable  to  other 
Monarchs,  are  in  England  divided  into  tw<* 
Aflemblies  j  and  fueh,  it  is  neceffary  to  add, 
are  the  principles  upon  which  this  divifion  is 
rnade^  that  from  it  refults,  as  a  necefikry  cori- 
fequence,  the  folidity  and  indivifibility  of  the? 
power  of  the  Crown  (*)< 

The  Reader  may  perceive  that  I  have  lee! 
him,  in  the  courfe  of  this  Work,  much  be- 
yond the  Hjie  within  which  Writers  on  the 
fubjedt  of  Government  have  confined  them- 
felves,  or  rather,  that  I  have  fallowed  a  track 
^ntifely  different  from  that  which  thofe  WriV 
ters.  have  purfued,  But  as  the  obfervation  jui£ 
made  on  the  ftability  of  the  power  of  the  Crowh 
in  England,  aad  the  caufe  of  it,  is  new  in  fts 

(4)  I  haye  not  flattered  myfeif,  in  writing  this  Chap* 
ter  tbat  it  would,  be  perfe&y  pndfrftood,  aor  is  it 
flefigued  for  the  generality  of  readers. 
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|tn€,  fc  dp  the  principles  frqm  which  its  truth 
k  to  be  demonftrated,  totally  differ  from  what 
i*  commonly  looked  upon  as  the  foundation 
ff  Wie  fcience  of  Politics.    Tfo  lay  thefe  prin- 
ciples here  before  the  Reader,  in  a  manner 
completely  fatisfa&ory  to  him^  would  lead  US 
into  philofophical  difcuffions  on  what  really 
ponftitutes  the  bafis  of  Governmeqts  and  Power 
amongft  Mankind,  both  extremely  long,  and 
in  a  great  meafure  foreign  to  the  fubjeft  of 
this  book.    I  lhall  therefore  content  myfelf 
with  proving  the  above  observations  by  fads  ; 
which  is  more,  after  all,  than  political  Wri- 
ters ufually  undertake  to  do  with  regard  td 
their  fpeculations. 

As  I  chiefly  propofed  to  fliew  how  the  ex- 
tenfive  liberty  the  Engliih  enjoy,  ft  the  refiilt 
uf  the  peculiar  frame  of  their  Government, 
and  occafionally  to  compare  the  fame  With 
the  Republican  form,  I  even  had  at  firft  in- 
tended to  confine  myfelf  to  that  circumftance,  ■ 
which  both  conftitutes  the  eflentfal  difference 
between  thofe  two  forms  of  Government,  and 
is  the  immediate  caufe  of  Engliih  liberty; 
I  mean  the  having  placed  all  the  executive  au- 
thority in  the  State  out  of  the  hands  of  thofe 
ip  whom  the  People  truft.    With  regard  to 
the  remote  caufe  of  that  fame  liberty,  that  is 
to  fay,  theftability  of  the  power  of  the  Crown 
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jhis  fijigular  folidity  without  the  affiftance  of 
iny  armed  force,  by  which  this  executive 
authority  is  fo  fecured,  I  ihould  perhaps  have 
tieen  filent,  had  I  not  found  it  abfolutely  tie* 
ccffary  to  mention  the  fad:  in  this  place,  iq 
ptder  to  obviate  the  objections  which  the 
piore  relieving  part  of  Readers  might  other? 
wife  have  made,  both  to  feveral  of  the  ob* 
Jervatjons  before  offered  to  them,  and  to  a 
few  others   which  are  foon  to  follow. 

Befides,  I  fhall  confefs  here,  I  have  been 
feveral  times  under  apprehenfions,  in  the  courfe 
of  this  Wo^k,  left  the  generality  of  Readers, 
jnifled  by  the  fimilarity  of  names,  fliouid  prtt 
too  extenfive  a  conftru&ion  upon  what  I  faid 
ivjth  Tegard  to  the  ufefulnefs  of  the  power 
of  the  Crown  in  England  j— left  they  fhoul4 
think,  for  inftance,  that  I  atftib,uted  thp 
fuppriqr  advantages  of  the  Englilh  mqde  of 
Government  over  the  Republican  form,  merely 
to  its  approaching  pearer  to  the  nature  of  the 
Monarchies  eftablilhed  in  the  o,ther  parts  of 
Europe,  and  that  I  looked  upon  every  kind 
of  Monarchy,,  as  being  in  itfelf  preferable 
to  a  Republican  Government:  an  opinion, 
which  I  do  not  by  any  means  or  in  any  degree 
entertain ;  I  have  too  much  affedtion,  or  if 
you  pleafe,  prepbfleffion,  in  favour  of  that 
form  of  Government  under  which  I  was  born; 
and  as  I  am  fenfible  of  its  defeds,  fo  do  X 
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lmow  how  tafet  »  value  upon  the  advantage* 
fey  which  it  cpn*penfates  for  them. 
-  '  I  therefore  h^ve?  as  it  were,  made  hafte  to 
^yail  myfelf  of  the  firft  opportunity  of  ex* 
^plaining  my  qaeaning  qp  this  fubjedty — pf  in- 
dicating that  t|xe  power  of  the  Crown  in  Eng- 
land ftands   upon   foundations  entirely    dif- 
ferent from  thofe  on  which  the  fame  Power 
fefts  in  other  Countries,— and  of  engaging  the 
Reader  tQ  obferve  (which  for  the  prefent  will 
fuffice)  that  as  the  Engliih  Monarchy  differs 
in  its  nature  and  main  foundations,  from  every 
pther,  fo  all  that  is  fa^d  here  of  its  advantages, 
is  peculiar  and  confined  to  it. 

But,  to  come  to  the  proofs  (derived  from 
fails)  of  the  folidity  accruing  to  the  power  of 
the  Crown  in  England,  from  the  co-exiftence  of 
fhe  tyro  Aflemblies  which  concur  to  form  the 
Engliih  Parliament,  I  fhall  firft  point  out  to  the 
Header  feveral  open  afts  of  thefe  two  Houfes, 
by  Which  they  have  by  turns  effectually  de- 
feated the  attacks  of  each  other  upon  its  pre- 
rogative. 

Without  looking  farther  back  for  examples 
than  the  feign  of  Charles  the  Second,  we  fee 
that  the  Houfe  of  Commons  had,  in  that 
reign,  begun  to  adopt  the  method  of  adding 
(or  tacking,    as  it  is  commonly  expreffed) 
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facfa  bills  as  they  wanted  more  particularly 
to  have  pafled,  to  their  money  bills.  Thk 
forcible  ufe  they  made  of  their  undoubted 
privilege  of  granting  money,  if  fuffered  to  haw 
grown  into  common  pradice,  would  have  to** 
tally  deftroyed  the  aeqtfilibriun  that  ought  to 
fubfift  between  them  and  the  Crown.     But  the 

JLords  took  upon  themfelves  the  talk  of  main- 
taining that  ^equilibrium ;  they  complained 
with  great  warmth  of  the  feveral  precedents 
that  were  made  by  the  Commons,  of  the  prat- 
tice  we  mention :  they  infifted  that  'Bills 
Iheuld  be  framed  w  in  the  old  and  decent  way 
u  pf  Parliament  f  and  at  lafi  *have  made  it 
z  Handing  order  of  their  Houfe,  to  tejed,  upon 
the  fight  of  them,  all  bills  that  are  tacked  to 
money  bills. 

Again,  about  the  thirty-firft  year  of -the 
fame  reign,  a  ftrong  party  prevailed  in  the 
Houfe  of  Commons ;  and  their  efforts  were 
not  vemirely  confined,  if  we  may  credit  the 
Hiftorians  of  thofe  times,  to  fcrving  their 
Conftituents  faithfully,  and  providing  for  the 
welfare  of  the  State.  Among  other  bills  which 
they  propofed  in  their  Houfe,  they  carried  one 
to  exclude  from  the  Crown  the  immediate 
Heir  tp  Tt;   an  affair  , this,  of  a  very  , high 

.nature,  and -wit*  regard  to  which  it  m*y  well 
be  queftioned  whether  the  legiflative  Aflen^ 


tiles  havt  a  right  to  form  a  refolution,  with- 
out the  exprefs  and  declared  concurrence  at 
the  body  of  the  Peopki  But  both  the  Crowif 
And  the  Nation  were  delivered  frdm  thef  danger 
of  eftabliflring  fuch  a  precedent^  by  the  inter* 
petition  of  the  Lords,  who  threw  out  the  Bill 
on  the  firft  reading. 

la  the  reign  of  Kinfc  William  the  Third,,  ft 
few  years  after  the  Revolution,  attacks  were 
jnade  Up0n  the  Crown  from  another  quarter^ 
A  ftrong  party  was  formed  in  the  Hbufe  of 
Lords ;  and,  as  we  may  fee  in  Biftiop  Burners 
Hiftory  of  his  Own  Times,  they  entertain* 
ed  very  deep  defigns.  One  of  their  views* 
among  others,  was  to  abridge  the  prerogative 
of  the  Crown  of  calling  Parliaments,  and 
judging  of  the  proper  times  of  doing  it  (*)* 
They  accordingly  framed  and  catried  in  their 
Houfe  a  bill  for  -afcertaining  the  fitting  of 

(ft)  They,  betides,  propofed  to  have  all  money  bill* 
flopped  in  their  Hoofe,  rill  they  had  procured  the  right 
of  taxing,  tkemfctttt,  thoir  own  aflatcs;  and  to  hate 
m  Committee  of  Lords,  and  a  certain  number  of  tha 
Coqunoni,  appointed  to  confer  together  concerning  the 
State  of  the  Nation)  *  which  Committee*  (feys  BHhop 
'*  iJwnet)  would  fofon  have  grown  to  bare  been  A  Cocotil 
"of'Sfate,  thacwpttldhave  brought  all  affairs  undar  their 
*  in{pe&ion,  and  never  had  been  proppfed  but  when  tha 
♦Nation  was  ready  to  break  into  civil  wars.'-^-Sct 
Burnet's  Hiftory,  anno  169;,-       '     L- 
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Parliament  every  year :  but  the  bill,  after  it 
had  paffed  in  their  Houfe,  was  reje&ed  by 
the  Commons  (a). 

Again,  we  find,  a  little  after  the  acceffion 
6f  King  George  the  Firft,  an  attempt  was 
alfo  made  by  a  party  in  the  Houfe  of  Lords, 
to  wreft  from  the  Crovrti  a  prerogative  whicK 
is  one  of  its  fineft  flowers ;  and  is,  befides, 
the  only  check  it  has  on  the  dangerous  views 
which  that  Houfe  (which  may  flop  both  money 
bills  and  all  other  bills)  might  be  brought  . 
to  entertain  ;  I  mean  the  right  of  adding  new 
members  to  it,  arid  judging  of  the  times  when 
it  may  be  neceffdry  to  do  fo.     A  bill  was  ac- . 
cordingly    prefented,    and    carried,     in    the, 
Houfe  of  Lords,  for  limiting  the   members 
of  that  Houfe  to  a  fixed '  number,    beyond 
Which  it  ftiould  not  be  increafed ;  but  after 
great  pains  taken  t6  infure  the  iuccefs  of  this 
bill,  it  was  at  laft  reje&ed  by  the  Houfe  of 
Commons. 

In  fine,  the  feveral  attempts  which  a  ma- 
jority in  the  Houfe  of  Commons  have  in  their 
turn  made  to  reftrain,  farther  than  it  now  is> 
the  influence  of  the  Crown  arifmg  from  the 
diftribution  of  preferments  and  other  advan-* 
tages,  have  beeri  checked  by  the  Houfe  of 

.{*)   Not.  28,  1695. 
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Lords;,  and  all  place-bills  have,  from  tte 
beginning  of  this  Century,  conftantly  mifcarried 
in  that  Houfe. 

Nor  have  thefe  two  powerful  Affemblies  only 
fucceeded  in  thus  warding  off  the  open  attacks; 
of  each  other,  on  the  power  of  the  Crown.  Theif 
co-exiftence,  and  the  principles  upon  whicft 
they  are  feverally  framed,  have  been  pro*i\iftive 
of  another  effeft  much  more  extenfive,  though 
at  firft  lefs  attended  to,  I  mean  the  preventing 
even  the  making  of  fuch  attacks ;  and  in  times 
too,  when  the  Crown  was  of  itfelf  incapable 
of  defending  its  authority  :  the  views  of  each  of 
thefe  two  Houfes,  deftroying,  upon  thefe  occa- 
sions, the  oppofite  views  of  the  other,  like  thofc 
pofitive  and  negative  equal  quantities  (if  I  may 
be  aillowed  the  comparifon)  which  deftroy  each 
other  on  the  oppofite  fides  of  an  equation. 

Of  this  we  have  feveral  .remarkable  exam-  . 
pies ;  as  for  inftance,  when  the  Sovereign  has 
been  a  minor.  If  we  examine  the  Hiftory  of 
other  Nations,  efpecially  before  the  invention 
of  Handing  armies,  we  (hall  find,  that  the 
event  we  mention  never,  failed  to  be  attended 
with  open  invafions  of  the  Royal  authority,  or 
even  fometimes  with  complete  and  fettled  divi* 
fions  of  it.  In  England,  on  the  contrary,  whe- 
ther we  look  at  the  reigii  of  Richard  II.  or  that : 
,  of  Henry  VI.  or  of  Edward  VI.  we  fhall  fee 
that  the  Royal  authority  has  been  quietly  cxcr- 
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cifed  by  the  Councils  that 'were  appointed 
to  affift  thofe  Princes ;  and  whett  they  came  tff 
age,  the  fame  has  been  delivered  over  to  them 
undiminished/ 

But  nothing  to  remarkable  can  be  allfedgtdl 
On  this  fubjetftj  as  the  mariner  in  which  theft 
twoHoUfeS  have  adted  upon  thofe  occafion* 
whea  the  Crdwn  being  withdut  ariy  prefent 
poflefibr*  they  had  it  in  their  pdwer,  both  td 
fettle  it  on  what  Perfon  they  pleafed,  and  td 
divide  and  diftribute  its  effectual  prerogatives* 
In  what  manner,  and  to  what  fet  of  Menj 
they  might  think  [*rop*n  Girctlmftancei 
like  thofe  we  mention,  have  never  failed 
in  other  Kingdoms,  to  bring  oh  a  divifion  of 
the  effeAual  authority  bf  the  Crown*  of  evcii 
of  the  State  itfelf.  In  Sweden,  for  instance* 
(to  fpeak  of  that  kingdom  which  has  borne  die 
greateft  Outward  tefemblance  to  that  of  Eng- 
land) \yhen  Queen  Chriftiria  was  put  under  i 
neceffity  of  abdicating  the  Crown,  and  it  wa* 
transferred  to  the  Prince  who  flood  nest  to  hef 
in  tbe  line  «f  Suceeffion^  the  Executive  au- 
thority ill  the  State  vni  immediately  divided; 
and  dthetf  diftributcd  among  the  Nobles,  or 
affigned  to  the  Senate*  into  which  the  Nobles 
alone  could  be  admitted ;  and  the  flew  " 
was  only  td  be  a  Prefident  over  to 
o 
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r  After  the  death  of  Charles  the  Twelfth, 
who  died  without  male  heirs,  the  difpofal  pf 
/*he  Ciown  (the  power  of  which  Charles  ^ 
Eleventh  had  found  means  t<J  reader  agaui 
abfolute)  returned  to  the  States,  and  was  fettled 
on.  the  Priacefs  Ulrica,  and  the  Prince  jjjier 
Hutband.  But  the  Senate,  at  the  fain?  time 
it  thus  fettled  the  ppffeffion  of  the  Crown,  again 
affumed  to  itfelf  the  effeftual  authority  which 
had  formerly  belonged  to  it*  The  privilege  of 
afiembiing  the  States  was  veiled  in  that  Body. 
They  alfo  fecured  to  themfelves  the  power  of 
making  war  and  peace,  and  treaties  with  fo- 
reign powers, — the  difpofal  of  places, — the 
command  of  the  army  and  of  the  fleet,— 
and  the  adminiftration  of  the  public  re-* 
venue.  Their  number  was  to  confift  of  fixteen 
Members.  The  majority  of  votes  was  to  be 
decifive  upon  every  occafion.  The  only  pri* 
vilege  of  the  new  King,  was  to  have  his  vote 
reckoned  for  two  :  and  if  at  any  time  he  lhonld 
refufe  to  attend  their  meetings,  the  bufinefs 
was  neverthelefs  to  be  done  as  effectually  and 
*  definitively  without  him  (a)* 

(«)  The  Senate  had  procured  a  Seal  to  be  made,  to  be 

affixed  to  their  official  refolutions,  in  cafe  the  King  (hould 

reftrie  to  lend  bis  own.    The  reader  will  find  a  few  more 

;  .  pajtictlars  concerning  the  former  government  of  Sweden, 

in  the  nineteenth  Chapter. 

D  d  Regulation* . 
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But  in  England,  the  revolution  of  the  year 
1689  was  terminated  in  a  manner  totally  dif- 

Regulations  of 'a  fimilar  nature  had  been  made  in 
Denmark,  and  continued  to  fubilft,  with  fome  variations, 
till  the  Revolution  which  in  the  laft  Century,  placed  the 
whole  power  in  the  State,  into  the  hands  of  the  Crown, 
without  controul.  The  different  Kingdoms  into  which 
Spain  was  formerly  divided,  were  governed  in  much  the 
fame  manner. 

And  in  Scotland,  that  Seat  of  anarchy  and  atfiftocra- 
tical  feuds,  all  the  great  offices  in  the  State  were  not 
only  taken  from  the  Crown ;  but  they  were  moreover 
'made  hereditary  in  the  principal  families  of  the  Body 
of  the  Nobles  :— Aich  were  the  offices  of  High  Ad- 
miral, High  Stewart,  High  Conllable,  Great  Cham- 
berlain, and  Juftice  General ;  this  latter  office  implied 
powers  analogous  to  thofe  of  the  Lord  Chancellor,  and 
the  Lord  Chief  juftice  of  the  King's  Bench,  united. 

The  King's  minority,  or  perfonal  weaknefs,  or  in  ge- 
neral the  difficulties  in  which  the  State  might  be  involved, 
were  circumftances  of  which  the  Scotch  Leaders  ncrtr 
failed  to  avail  thcmfelves  for  invading  the  governing  au- 
thority :  a  remaikable  inftancc  of  the%  claims  they  were 
ufed  to  fet  forth  on  thofe  occafions,  occurs  in  a  Bill  that 
was  framed  in  the  year  1703,  for  fettling  the  Suceflion 
to  the  Crown,  after  the  demife  of  the  Queen,  under  the 
title  of  An  A3  for  the  Security  of  the  Kingdom. 

The  Scotch  Parliament  was  to  fit  by  its  own  authority, 
cvtxy  year,  on  the  firft  day  of  November,  and  adjourn 
themfelves  as  they  fhould  think  proper. 

The  King  was  to  give  his  aflent  to  all  laws  agreed  to, 
and  offered  by,  the  Eflates ;  or  commiffion  proper  officers 
for  doing  the  fame. 

A  Committee  of  one  and  thirty  Members,  chofen 
by  the  Parliament,  were'  to  be  called  the  King's  Coun- 
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ferent.  Thofe  who  at  that  interefting  epoch 
had  the  guardianihip  of  the  Crown, — thofe 
in  whofe  hands  it  lay  vacant ,  did  not  manifeft 
fo  much  as  a  thought  to  fplit  and  parcel  out 
its  prerogative.  They  tendered  it  to  a  fingle 
andivifible  pofleffbr,  impelled  as  it  were  by 
fome  fecret  power  that  was,  unfeen,  operating 
upon  them,  without  any  faivo,  without  any 
article,  to  eftabliflithegreatnefs  of  themfelves, 
or  of  their  families.  It  is  true,  thofe  prero- 
gatives deftrudtive  of  public  liberty  which  the 
late  King  had  affumed,  were  retrenched  from 
the  Crown;  and  thus  far  the  two  Houfes 
agreed.  But  as  to  dny  attempt  to  transfer  to 
other  hands  any  part  of  the  authority  of  the 
Crown,  no  propofal  was  even  made  about  it. 
Thofe  branches  of  prerogative  which  were 
taken  from  the  kingly  office,  were  annihilated 
and  made  to  ceafe  to  exift  in  the  State;  and  all 
the  Executive  authority  that  was  thought  ne- 
ceffary  to  be  continued  in  the  Government, 
was,  as  before,  left  undivided  in  the  Crown. 

cil,  and  govern  daring  the  recefs,  being  accountable  to 
the  Parliament. 

The   King  not  to  make  any  foreign  Treaty  without 
the  confent  of  Parliament. 

AH  places  and  offices,  both  civil  and  military,  and  all 
petitions  formerly  given  by  the  King,  {hall  ever  after  be 
given  by  Parliament.    See. Parliamentary  Deltatis.  A*  1 70 j . 

.Dda 
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In  the  very  fame  manner  was  the  whole  au- 
thority of  the  Crown  transferred  afterwards 
to  the  Princefs  who  fucceeded  King  William  % 
the  Third,  and  who  had  no  other  claim  to  it 
but  what  was  conferred  on  her  by  the  Par- 
liament. And  in  the  fame  manner  agaih  was 
it  fettled,  a  long  time  beforehand,  on  the  Prin- 
ces of  Hanover  who  have  fince  fucceeded 
hzx(a). 

Nay,  one  more  extraordinary  fa£t,  and  to 
frhich  I  defire  the  Reader  to  give  attention— 

{&)  It  may  not  be  improper  to  obfcrvc  here,  as  a  far- 
ther proof  of  the  indivifibility  of  the  power  of  the  Crown 
(which  has  been  above  faid  to  refult  from  the  peculiar 
frame  of  the  Engliih  Government)  that  no  part  of  the 
Executive  authority  of  the  King  h  veiled  in  his  Privy 
Council,  as  we  have  feen  it  was  in  the  Senate  of  9weden  : 
the  whole  bufinefs  centers  in  the  Sovereign ;  the  votes  of 
the  Members  are  not  even  counted,  if  I  am  well  i it- 
formed  :  and  fn  fafl  the  conftant  ftyle  of  the  Law,  U  the 
King  in  Council,  <and  not  the  King  and  Council.  A 
provifo  is  indeed  fometimes  added  to  fome  Bills,  that 
certain  ads  mentioned  in  them  are  to  be  traufafted  by 
the  King,  in  Council :  but  this  is  only  a  precaution  taken 
in  the  view  that  the  moft  important  affairs  of  a  great 
Nation  may  be  tranfc&ed  with  proper  folemnity,  and  to 
prevent,  for  inftance,  all  objections  that  might,  in  pre- 
cefs  of  time,  be  drawn  from  the  uncertainty  whether  the 
King  has  affented,  or.  net,  to  certain  particular  crjmfac- 
tions.  The  King  names  the  Members  of  the  Privy 
Council  -,  or  excludes  them,  by  caufing  their  names  to  be 
ftruck  out  of  the  Book. 
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Notwithftanding  all  the  Revolutions  we  men- 
tion, and  although  Parliament  hath  fat  every 
year  fince  the  beginning  of  this  Century,  and 
though  they  have  conftantly  enjoyed  the  mof| 
unlimited  freedom  both  as  to  the  fubjeds  and 
the  manner  of  their  deliberations,  and  mim- 
berlefs  proposals  have  in  confequence  been 
made,— yet,  fuch  has  beet&ie  efficiency  of  each 
Houfe,  in  deflroying,  preventing,  or  qualify, 
ing,  the  views  of  the  other,  that  the  Crown 
has  not  been  obliged  during  all  that  time  to 
make.ufe,  eiren  once,  of  its  negative  voiced 
and  the  laft  Bill  rejected  by  a  King  of  England, 
has  been  that  rejefted  by  King  William  the 
T*hird  in  the  year  1692,  for  Triennial  Parlia- 
ments (*). 

There  is  another  inftance  yet  more  remarkable 
of  this  forbearing  condu&  of  the  Parliament 
in  regard  to  the  Crown,  to  whatever  open  or 
latent  caufe  it  may  be  owing,  and  how  little 
their  efprit  de  corps  in  reality  leads  them,  amidft 
the  apparent  heat  fometimes  of  their  struggles, 
to  invade  its  governing  executive  authori- 
ty ;  I  mean,  the  facility  with  which  they 
have  been  prevailed  Upon  to  give  up  any  ef- 
fential  branch  of  that  authority,  even  after  « 

(a)  He  aflented  a  few  years  afterwards  to  that  Bill, 
after  fcreral  amendments  bad  been  made  in  it. 
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conjunftion   of  preceding  circumftances  had 
caufed  them  to  be  aftually  in  poffeffion  of  it ; 
a  cafe  this,  however,  that  has  not  frequently 
happened  in  the  Englifh  Hiftory.     After  the 
Reftoration  of  Charles  the  Second,  for  inftance, 
we  find  the  Parliament  to  have  of  their  own  ac- 
cord paffed  an  Aft,  in  the  firft  year  that  follow- 
ed that  event,  by  wtifeh  they  annihilated,  at  one 
ftroke,  both  the  independent  legiflative  autho- 
rity, and  all  claims  to  fuch  authority,  which 
they  bad  aflumed  during  the  preceding  dis- 
turbances : — By  the  Stat.  13  Car.  IU  c  i,it  was 
forbidden,  under  the  penalty  of  a  praemunire 
(fee  p.  97)   to  affirm  that   either  of  the  two 
Houfes  of  Parliament,  or  both  jointly,  poffefs, 
without  the    concurrence  of  the   King,  the 
Legiflative  authority.     In  the  fourth  year  after 
the  Reftoration,  another  capital  branch  of  the 
governing  authority  of  the   Crown  was  alfo 
reftored  to  it,  without  any  manner  of  drug- 
gie :— by  the  Stat.   16  Car.  II.  c.  1.  the  Aft 
was  repealed  by  which  it  had  been  enafted, 
that,  in  cafe  the  King  fhould  negleft  to  call 
a  Parliament  once  at  leaft  in  three  years,  the 
Peers  fhould  iffue  the  writs  for  an.  eleftion ; 
*and  that  fhould  they  negleft  to  iffue  the  fame^ 
the  Conftituents  ihould  of  themfelves  aflerpfcte 
tp  eleft  a  Parliament, 
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*  It  is  here  to  be  obferved,  that,  in  the 
.fame  ueign  we  mention,  the  Parliament  paff- 
ed  the  Habeas  Corpus  Aft,  as  well  as  the  other 
Adts  that  prepared  the  fame,  and  in  general 
ihewed  a  jealoufy  in  watching  over  the  liberty 
of  the  fubjett,  fuperior  perhaps 'to  what  has 
taken  place  at  any  other  period  of  the  Englifti 
Hiftory  :  this  is  another  ftriking  confirmation 
of  what  has  been  remarked  in  a  preceding 
Chapter,  concerning  the  manner  in  which 
public  difturbances  have  always  been  ter- 
minated in  England.  Here  we  find  a  feries 
of  Parliaments  to  have  been  tenacioufly  and 
perfeverantly  jealous  of  thofe  kinds  of  popu- 
pular  univerfal  provifions,  which  great  Men  in 
other  States  ever  difdained  ferioufly  to  think 
of,  or  give  a  place  to,  in  thofe  treaties  by 
which  internal  peace  was  reftored  to  the 
Nation;  and  at  the  fame  time  thefe  Par- 
liaments  cordially  and  fincerely  gave  up 
thofe  high  and  fplendid  branches  of  Govern- 
ing authority,  which  the  Senates  or  AfTemblies 
of  great  Men  who  furrounded  the  Monarchs  in 
other  limited  Monarchies,never  ceafed  anxioufly 
to  drive  to  affume  to  themfelves, — and  which 
the  Monarchs,  after  having  loft  them,  never 
were  able  to  recover  but  by  military  violence 
aided  by  furprize,  or  through  National  corn- 
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{notions,  All  thefc  are  political  Angulari- 
ties, certainly  -  remarkable  enough.  It  is  a 
circumftance  id  po  finall  degree  conducive 
to  the  lolidity  of  the  executive  authority  of 
the  Engliih#  Crown  (which  is  the  fubjeft  of 
this  Chapter)  that  thofe  perfons^who  feem  to 
have  it  in  their  power  to  wreft  the  fame  from 
it,  are,  fomehow,  prevented  from  entertaining 
thoughts  of *. doing  fo(a). 

(a)  I  will  mention  another  infUnce  of  this  real  difin- 
tereftednefe  of  the  Parliament  in  regard  to  the  power  of 
the  Crown,— nay,  of  the  ftrong  bent  that  prevails  in 
that  Aflembly,  to  make  the  Crown  the  general  'deposi- 
tory of  the  executive  authority  in  die  Nation  >  I  mean 
to  fpeak  of  the  manner  in  which  they  ufe  to  provide 
for  the  execution  of  thofe  refolutions  of  an  a&ivc  kin4 
they  may  at  times  come  to :  it  is  always  by  addrefling 
the  Crown  for  that  purpofe,  and  defiling  it  to  interfere 
with  its  own  executive  authority.  Even,  in  regard  to  the 
printing  of  their  Journals,  the  Crown  is  applied  to  by  the 
Commons,  with  a  promife  'of  making  good  to  it  the 
necefiary  expences.  Certainly,  if  there  exited  in  that 
Bo^y  any  latent  anxiety.,  any  real  ambition  (I  fpeak 
here  of  the  general  tenor  of  their  conduct)  to  inveft  them- 
felves  with  the  exefutive  authority  in  the  State,  they 
would  not  give  up  the  providing  by  their  own  authority 
at  leaft  for  the  objeA  juft  mentioned;  it  might  give  them 
a  pretence  for  having  a  fet  of  Officers  belonging  to  them, 
as  well  as  a  Treafury  of  their  own,  and  in  fhort  for 
cftablifhing  in  their  favour  fome  fort  of  beginning  or 
precedent :  at  the  fame  time  that  a  with  on  their  pan* 
to  be  the  publishers  of  their  own  Journals,  could  not  be 
decently  oppofed  by  the  Crown,  nor  would  be  likely 
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A9  another  proof  of  the  peculiar  folidity  of 
the  power  of  the  Crown,  in  England,  may 
be  mentioned  the  facility,  and  fafety  to  itfelf 
and  to  the  State,  with  which  it  has  at  all  timet 
been  able  to  deprive  any  particular  Subjtffts  of 
their  different  offices,  however  overgrown,  and 
wen  dangerous,  their  private  power  may  feem 
to  be.  A  very  remarkable  inftance  of  this 
kind  occurred  when  the  great  Duke  of  Marl- 
borough was  fuddenly  removed  from  all  hid 
employments:  the  following  is  the  account 
given  by  Dean  Swift,  in  his  "  Hiftory  of  the 
"  Four  laft  Years  of  the  Reign  of  Queen 
"  Anne."  "  So  - 

to  be  found  fault  with  by  the  Public.  To  fome  readers 
the  fatt  we  are  fpeaking  of  may  appear  trifling ;  to  me  it 
is  not  fo :  I  confefs  I  never  happen  to  fee  a  paragraph  in 
the  newfpapers,  mentioning  an  addrefs  to  the  Crown  for 
borrowing  its  executive  prerogative  in  regard  to  the  incon- 
fiderable  objeft  here  alluded  to,  without  paufing  for  half 
a  minute  on  the  article.  Certainly  there  muft  needs  evA 
caufes  of  a  very  peculiar  nature  which  produce  in  an  Af- 
fcmbly  poflTefled  of  fo  much  weight,  that  remarkable  free- 
dom from  any  feriou»  ambition  to  pnih  their  advantages 
farther, — which  infpire  it  with  the  great  political  forbear- 
ance we  have  mentioned,  with  fo  fincere  an  indifference  in 
general,  in  regard  to  arrogating  to  themfelves  any  branch 
of  the  executive  authority  of  the  Crown :  —they  really 
feem  as  if  they  did  not  know  what  to  do  with  it  after 
having  acquired  it,  nor  of  what  kind  of  fervice  it  may  be 
to  them. 
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'<  ■  u  So  that  the  Qtfeen  found  hefrfelf  tinder  a 
* c  rieceffity,  by  removing  one  perfon  from  ft 
**  great  a  truft,  to  get  clear  of  all  her  difficult 
*«  ties  at  once :  her  Majefty  determined  upon 
«c  the  latter  expedient,  as  the  Ihorter  and  fafer 
*c  courfe ;  and  during  the  recefs  at  Chriftmas, 
**  ferit  the  Duke  a  letter  to  tell  him  fhe  had  no 
u  farther  occafion  for  his  fervice, 

u  There  has  not  perhaps  in  the  prefent  age 
"  been  a  clearer  inftance  to  fliew  the  inftability 
4€  of  power  which  is  not  founded  on  virtue'; 
u  and  it  may  be  an  inftru&ion  to  Princes  who 
"  are  well  in  the  hearts  of  their  People,  that 
iCl  the  overgrown  power  of  any  particular  per- 
"  fon,  although  fupported  by  exorbitant 
"wealth,  can,, by  a  little  refolution,  be  rc- 
*'  duced  in  a  moment,  without  any  dangerous 
*€  confequences.  This  Lord,  who  was,  beyond 
"  all  comparifon,  the  greateft  fubjeft  in  Chri- 
"  ftendom,  found  his  power,  credit  and  in- 
"  fluence  crumble  away  on  a  fudden ;  and,  ex- 
.*'  cept  a  few  friends  and  followers,  the  reft 
"  dropped  off  in  courfe,  &c."  (B.  I.  near  the 
end.) 

The  eafe  with  which  fuch  a  Man  as  the  Duke 
was  fuddenly  removed,  Dean  Swift  has  ex- 
plained hv  the  neceflary  advantages  of  Princes 
whP  pofleis  the  affedtion  of  their  People,  and 
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the  natural  weaknefs  of  power  which  is  not 
founded  on  virtue.     However,  thefe  are  very 
unfati$fa<Story  explanations.    The  Hiftory  of 
Europe,  in  former  times,  offers  us  a  continued 
feries  of  examples  to  the  contrary.  We  fee  in  it 
numberlefs  inftances  of  Princes  inceffantly  en- 
gaged in  refilling  in  the  field  the  competition 
of  Subjects  invefted  with  the  eminent  dignities 
of  the  Realm,  who  were  not  by  any  means 
fuperior  to  them  in  point  of  virtue,— or  at 
other  times,  living  in  a  continued  ftate  of  vaf- 
falage  under  fome  powerful  Man  whom  they 
durft  not  refill,  and  vthofepozver,  credit,  and  in- 
fiuence  they  would  have  found  it  far  from  poflible 
to  reduce  in  a  moment  y  or  crumble  on  a  'fudden>  by 
the  fending  of  a  fingle  letter,  even  though  affift- 
ed  by  a  link  refolution,  to  ufe  Dean  Swift's  cxpref- 
fions,  and  without  any  dangerous  confequences. 
Nay,  certain  Kings,  fuch  as  Henry  theThircJ, 
of  France,  in  regard  to  the  Duke  of  Guife, 
and  James  the  Second,  of  Scotland,  in  regard 
-to  the  two  Earls  of  Douglas  fuccefiively,  had  at 
laft  recourfe  to  plot  and  affaflipation  j  and  ex- 
pedients of  a  fimilar  fijdden  violent  kind,  are 
the  fettled  methods  adopted  by  the  Eaftern 
Monarchs ;  nor  is  it  very  fure  they  can  always 
eafily  do  other  wife  (a). 

(a)  We  might  alfo  mention  here  the  cafe  of  the  Epu 
peror  Ferdinand  II.  and  the  Duke  of  Valftqn,  which 
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Even  in  the  prefent  Monarchies  of  Europe, 
notwithftanding  the  awful  force  by  which  they 
are  outwardly  fupported,  a  difcarded  Miniiter 
is  the  caufe  of  more  or  lefs  anxiety  to  the  go- 
verning Authority  ;  efpecially  if,  through  the 
length  of  time  he  has  been  in  office,  he  happen* 
to  have  acquired  a  considerable  degree  of  influ- 
ence. He  is  generally  fent  and  confined  to  one  of 
hiseftates  in  the  country,  which  the  Crown  qame$ 
to  him  :  he  i$  not  allowed  to  appear  at  Court, 
nor  even  in  the  Metropolis ;  much  lefs  is  ho 
fuffered  to  appeal  to  the  People  in  loud  com- 
plaints, to  make  public  fpeeches  to  the  great 
Men  in  the  State  and  intrigue  among  them, 
and  in  ihort  to  vent  his  refentment  by  thofe 
bitter,     and    fometimes    defper^te,  methods, 
which,  in  the  Conftitution  of  this  Country, 
prove  in  great  meafure  hariplcfc, 

feems  to  have  at  the  time  made  a  great  noife  in  the  world. 
—The  Earli  of  Douglas  were  fometimes  attended  bjr 
a  retinue  of  two  thou  fa  nd  horfe.  See  Dr.  Robeitfoft's 
Hiftofy  of  Scotland. — The  Duke  of  Guife  was  warned 
(ome  hours  before  his  death,  of  the  danger  of  trading 
his  perfon  into  the  King's  prefence  or  houfe  ;  he  anfwered, 
On  «'  o/troit ; — They  durft  not. 

if  Mary,  Queen  of  Scots,  had  poffefled  a  power  ana- 
logous* to  that  exerted  by  Queen  Anne,  (he  might  perhaps 
have  avoided  being  driven  into  thofe  instances  of  ill- 
conduft  wjiich  were  followed  by  fuch  tragical  confe- 
quences. 
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But  a  Diflblution  of  the  Parliament,  that  is, 
the  dHmiffion  of  the  whole  body  of  the  great  Men 
in  the  Nation,  affembled  in  a  Legiflative  capaci- 
ty, is  a  circumftance,  in  the  Engliih  Government, 
in  a  much  higher  degree  remarkable  and  d«- 
ferving  our  notice,  than  the  depriving  any  iingfc 
individual,  however  powerful,  from  his  public 
employments.  When  we  confider  in  what  eafy 
and  complete  manner  fuch  a  diflblution  is  ef- 
fected in  England,  we  muft  needs  become 
convinced  that  the  power  of  the  Crown  bears 
upon  foundations  of  very  uncommon,  though 
perhaps  hidden,  ftrength  ;  efpecially,  if  wc 
attend  to  the  feveral  fads  that  take  place  in 
other  Countries. 

In  France,  for  example,  we  find  the  Crown, 
not  with  (landing  the  immenfe  outward  force  by 
which  it  is  furrounded,  to  ufe  the  utmoft  cau- 
tion in  its  proceedings  towards  the  Parliament 
of  Paris  :  an  Affembly  only  of  a  judiciary  na- 
ture, without  any  LegHlative  authority  or  avow- 
ed claim,  and  which,  in  fliort,  is  very  far  ffom 
having  the  fame  weight  in  the  kingdom  of 
France,  as  the  Englifh  Parliament  has  in  Eng- 
land. The  King  never  repairs  to  th^  Affem- 
bly, to  fignify  his  intentions,  or  hold  a  lit  it 
Jvflke,  without  the  moft  over-awing  circum- 
ft&nces  of  tnilitary  apparatus  and  preparation, 
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conftantly  choofing  to  make  his  appearance 
among  them  rather  as  a  military  General,  than 
as  a  King. 

And  when  the  late  King,  having  taken  a  fe- 
rious  alarm  at  the  proceedings  of  this  Parlia- 
ment, at  length  refolved  upon  their  difmiffion, 
he  fenced  himfelf,  as  it  were,  with  his  army ; 
and  military  Meflengers  were  fent  with  every 
circurrxftance  of  fecrecy  and  difpatch,  who,  at 
an  early  part  of  the  day  and  at  the  fame  hour, 
furprifed  each  Member  in  his  own  houfe, 
caufing  them  feverally  to  depart  for  diftant 
parts  of  the  country  which  were  prefcribed  to 
them,  without  allowing  them  time  to  confider, 
much  lefs  to  meet,  and  hold  any  confutation 
together. 

But  the  Perfon  who  is  invefted  with  the  king- 
ly office,  in  England,  has  need  of  no  other 
weapon,  no  other  artillery,  than  the  Civil  Infigma 
of  his  dignity,  to  effe&  a  diflblution  of  the 
Parliament.  He  fteps  into  the  middle  of  them, 
telling  them  they  are  diffolved ;  and  they  are 
diffolved : — he  tells  them,  they  are  no  longer  a 
Parliament ;  and  they  are  no  longer  fo.  Like 
Popiliiif's  wand  (a)9  a  diflblution  inftantly  puts 
a  flop  to  their  warmeft  debates  and  mod  vio- 
la) He  who  ftopt  the  army  of  King  Antiochus. 


OF    ENGLAND.  4^ 

lent  proceedings.  The  wonderful  words  by 
which  it  is  exprefled  have  no  fooner  met  theur. 
cars,  than  all  their  legiflative  faculties  are  be- 
numbed :  though  they  may  Hill  be  fitting  on* 
the  fame  benches,  they  look  no  longer  upon 
themfclves  as  forming  an  Affembly ;  they  no 
longer  confider  each  other  in  the  light  of  Afib- 
ciates  or  of  Colleagues.  As  if  fomc  ftrangc 
kind  of  weapon,  or  a  fudden  magical  effort, 
had  been  exerted  in  the  midft  of  them,  all  the 
bonds  of  their  union  arc  cut  off;  and  they 
haften  away,  without  having  fo  much  as  the 
thought  of  continuing  for  a  fingle  minute  the 
duration  of  their  Affembly  (b). 

(b)  Nor  has  London  poft-horfes  enongh  to  drive  them 
far  and  near  into  the  Country,  in  cafe  the  declaration  by 
which  the  Parliament  is  diflblved,  alfo  mentions  the  calling 
t>f  a  new  one. 

A  DiiTolution,  when  proclaimed  by  a  common  Crier 
affifted  by  a  few  Beadles,  is  attended  by  the  very  fame 
effefts. 

To  the  account  of  the  expedient  nfed  by  the  late  King 
of  France,  to  effect  the  difmiffion  of  the  Paliament  of 
Paris,  we  may  add  the  manner  in  which  the  Crown  of 
Spain,  in  a  higher  degree  arbitrary  perhaps  than  that  of 
France,  undertook,  fome  years  ago,  to  rid  itfelf  of  the 
religious  Society  of  the  Jefaits,  whofe  political  influence 
and  intrigues,  had  grown  to  give  it  umbrage.  They 
were  feized  by  an  armed  force,  at  the  fame  minute  of  the  . 
fame  day,  in  every  Town  or  Borough  of  that  extenfivt. 
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To  all  thefe  observations  concerning  the  pe- 
culiar folidity  of  the  authority  of  the  Crown, 
in  England,  I  ftiall  add  another  that  is  fupplied 
by  the  whole  feries  of  the  Engltfli  Hiftory ; 
which  is,  that,  though  bloody  broils  and  dis- 
turbances have  often  taken  place  in  England, 
and  war  often  made  againft  the  King,  yet,  it  has 
fcarccly  ever  been  done  but  by  perfons  who  posi- 
tively and  exprefsly  laid  claim  to  the  Crown, 
Even  while  Cromwell  contended  with  an  armed 
force  againft  Charles  the  Firft,  it  was,  as  every 
one  knows  who  has  read  that  part  of  the  Englifh 
hiftory,  in  the  King's  own  name  he  waged  war 
againft  him. 

Monarchy  where  they  had  refidenoe,  tn  order  to  their  be- 
fog hurried  away  to  Chips  that  were  waking  to  carry  then 
into  another  Country :  the  whole  bnfincfs  being  conduct- 
ed with  circamftances  of  fecrecy,  furprize,  and  of  prepa* 
ration,  far  fnperior  to  what  is  related  of  the  moft  cele- 
brated conspiracies  mentioned  in  Hiftory. 

The  Diftblation  of  the  Parliament  which  Charles  the 
Second  had  called  at  Oxford,  is  an  extremely  carious 
event :  a  very  lively  account  of  it  is  to  be  found  4a 
Oidmixon's  Hiftory  of  England. 

If  certain  alterations,  however  imperceptible  they  may 
perhaps  be,  at  firft,  to  the  public  eye,  ever  take  place, 
the  period  may  come  at  which  the  Crown  will  no  longer 
have  it  in  its  power  to  diftblve.  the  Parliament ;  that  is  to 
fay,  a  Diflblntion  will  no  longer  be  followed  by  the  fata? 
effefts  that  it  is  at  prcfent. 
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The  fame  obje&ion  might  be  exprefled  in  a 
fflQre  general  mannfer.  and  with  ftri&  truth,  by 
-  feying,  that  no  war  has. been  waged,  in  Eng-. 
land,  againft  the  governing  authority,  except 
upon  national  grounds ;  that  is  to  fay,  either 
when  the  title  to  the  Crown  has  been  doubtful,  or 
when  general  Complaints,  either  of  a  political 
or  religious  kind,  have  arifen  from  every  part 
of  the  Nation  :  as  inftances  of  fuch  complaints 
may  be  mentioned   thofe  which  gave  rife  to 
the  war  againft  King  John,  which  ended  in  the 
the  paffing  of  the  Great  Charter, — the  civil 
wars  in  the  reign  of  Charles  the  Firft,— and 
the  Revolution  of  the  year  1689.     From  the 
fafts  juft  mentioned  it  may  alfo  be  obferved  as 
a  conclufion,  that  the  Crown  cannot  depend  on 
the  great  fecurity  we  have  been  describing  any 
longer  than  it  continues  to  fulfil  its  engage- 
ments to  the  Nation,  and  to  refpeft  thofe  laws 
which  form  the  compact  between  it  and  -the 
People.    And  the  imminent  dangers,  or  at  leaft 
the  alarms  and  perplexities,  in  which  the  Kings 
of  England  have  conftantly  involved  themfel vea, 
whenever    they   have    attempted  to  ftruggle 
againft  the  general  fenfe  of  the  Nation,  mani- 
feftly  fhew  that  all  that  has  been  above  ob* 
ierved  concerning  tha  fecurity  and  remarkable 
-liability  fome  how  annexed  to  their  Office,  is  to 
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be  understood,  not  of  the  capricious  power  of 
the  Man,  but  of  the  lawful  authority  of  tht 
Head  of  the  State  (*). 

(a)  One  more  obfervation  might  be  made  on  die  fubjeft ; 
which  is,  that,  when  the  kingly  dignity  has  happened  in 
England  to  be  wxefted  from  the  poflcifor,  through  font* 
revolution,  it  has  been  recovered,  or  ftruggled  for,  with 
jhore  difficulty  than  in  other  Countries :  in  all  the  other 
Countries  upon  earth,  a  King  dejure  (by  claim)  poffefTct 
advantages  in  regard  to  the  King  in  being,  much  fuperior 
to  thofe  of  which  the  fame  circumftance  may  be  produc- 
tive in  England.     The  power  of  the  other  Sovereigns  in 
the  World,  is  not  fo  fecurely  eftablifhed  as  that  of  an  En- 
grtfh  King ;  but  then  their  character  is  more  indelible ; 
that  is  to  fay, — till  their  Arftagonifh  hare  fucceeded  in 
catting  them  off  and  their  families,  they  poflefs  in  a  higk 
degree  a  power  to  renew  their  claims,  and  difturb   the 
State.    Thofe  family  pleas  or  claims  of  priority,  and  in 
general  thofe  arguments  to  which  the  bulk  of  Mankind 
have  agreed  to  allow  fo  much  weight,  ceafe  almoft  entirely 
to  be  of  any  effect,  in  England,  againft  the  perfon  aftoalry 
inverted  with  the  Kingly  office,  as  foon  the  conftitutionsi 
parts  and  fprings  have  begun  to  move,  and  in  Ihort  as 
foon  as  the  machine  of  the  Government  has  once  begun  to 
be  in  full  play.     An  nniverfal  national  ferment,  fimilar 
to  that  which  produced  the  former  disturbances,  it  the  on- 
ly time  of  real  danger. 

The  remarkable  degree  of  internal  national  quiet  which, 
for  very  near  a  century  paft,  has  followed  the  Revolution 
of  the  year  1689,  is  a  remarkable  proof  of  the  truth  of 
the  obferrations  above  made;  nor  do  I  think,  that,  all  cir- 
cumftancts  being  confidercd,  any  other  Country  can  pro- 
duce the  like  inftance. 
6  • 


Second  Part  of  the  famt  Chaffer*     • 

THERE  is  certainly  a  very  great  degree  of 
fingularity  in  all  the  cir cum  fiances  we 
have  been  defcribing  here  :  tboie  perfons  whp 
are.  acquainted  with  the  hiftory  of  other  Couo* 
tries,  cannot  but  remark  with  furprife,  that  fta* 
bility  of  the  power  of  the  Englifh  Crown,-— 
that  myfterious  folidity, — that  inward  binding 
ftrength  with  which  it  is  able  to  carry  oa  with 
•certainty  its  iegal  operations,  amidft  the  cla- 
morous ftruggle  and  uproar  with  which  it  is 
commonly  furrounded,  and  without  the  me- 
.ilium  of  any  armed  threatening  force*  To 
give  a  demoriftration  of  the  manner  in  which 
all  thefe  things  are  brought  to  bear  and  oper- 
ated, is  not,  as  I  faid  before,  my  defign  to 
-attempt  here:  the  principles  from  which 
fuch  demonftration  is  to  be  derived,  fuppofe 
"an  enquiry  into  the  nature  of  Man,  and  of  hu- 
man affairs,  which  rather  belongs  to  Philofophy 
(though  to  a  branch  hitherto  unexplored)  than 
to  Politics :  at  lead  fuch  an  enquiry  certainly  lies 
out  of  the  fphere  of  the  common  Science  of 
Politics  (*)•     However,  I  had  a  very  material 

{a)  It  may,  if  the  reader  pleafes,  belong  to  the  Science 
of  Metapolitics  ;  in  the  fame  fenfe  as  we  fay  l&ttafhyfia  ; 
that  is,  the  Science  of  thofe  things  which  lie  beyond  phy- 
fiqal,  #r  Aibftaatial,  things .  A  few  more  words  arc  -bellowed 
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rcafon  in  introducing  all  the  above  mentioned 
fadts  concerning  the  peculiar  {lability  of  the 
governing  authority  in  England,  in  that  they 
lead  to  an  obfervation  of  a  tnoft  important  po- 
litical nature ;  which  is,  that  this  (lability  al- 
lows Teveral  eflential  branches  of  Englifli  li- 
berty to  take  place  which  without  it  could 
not  exift.  For  there  is  a  very  eflential  con- 
sideration to  be  made  in  every  Science,  though 
fpeculators  are  fometimes  apt  to  lofe  fight 
of  it,  which  is,  that  in  order  that  things 
may  have  exiftence,  they  mull  be  poffi&k; 
in  order  that  political  regulations  of  any 
kind  may  obtain  their  effect,  they  muft  imply 
no  direfi  contradiction,  either  open  or  hidden, 
to  the  nature  of  things,  of  to  the  other  circum- 
flances  of  the  Government,  In  reafoning  from 
this  principle,  we  (hall  find  that  the  (lability  of 
the  Governing  executive  authority  in  England, 
and  the  weight  it  gives  to  the  whole  machine 
of  the  State,  has  adually  enabled  the  Englifli 
Nation,  confidered  as  a  free  Nation,  to  enjoy 
feveral  advantages  which  would  really  have 
been  totally  unattainable  in  the  other  States 
we  have  mentioned  in  former  Chapters,  what- 
ever degree  of  public  virtue  we  might  even 
fuppofe  to  have  belonged  to  thofe  who  a&ed 
in  thofe  States  as  the  Advifers  pf  the  People, 

upon  the  fame  fubjedt,  in  the  Advertifement,  or  Preface, 
''at  the  head  of  this  Work. 
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or  in  general  who  were  trufted  with  the  bufi- 
nefs  of  framing  the  Laws  (a). 
r  One  of  thefe  advantages  refulting  from  the  So- 
lidity of  the  Government,  is,  the  extraordinary 
perfonal  freedom  which  all  ranks  of  individuals  in 
England,  enjoy  at  the  expence  of  the  governing 
authority.  In  the  Roman  Commonwealth,  for 
infiance,  we  fee  the  Senate  to  have  been  veiled 
with  a  cumber  of  powers  totally  deftru&ive  of 
the  liberty  of  the  Citizens ;  and  the  continuance 
of  thefe  powers  was,  no  doubt,  in  a  great  mea- 
fure  owing  to  the  treacherous  remiflhefs  of  thofc 
Men  in  whom  the  People  trufted  for  repreffing 
them,  or  even  to  their  determined  refolution 
not  to  abridge  thofc  prerogatives.  Yet,  if  we 
attentively  confider  the  conftant  fituation  of  af- 
fairs in  that  Republic,  we  fhall  find  that,  though 
we  might  fuppofe  thofe  perfons  to  have  been 
.ever  fo  truly  attached  to  the  caufe.of  the  People, 
it  would  not  really  have  been  poflible  for  them 
to  procure  to  the  People  an  entire  fecurity. 
The.  right  enjoyed  by  the  Senate,  of  fuddenly 
foaming  a  Dictator  with  a  power  unreftrained 
by  any  law,  or  of  inverting  the  Confuls  with  an 
authority  of  much  the  fame  kind,  and  the 
power  it  at  times  aflumed  of  making  formid- 
able examples  of  arbitrary  Jufticc,  were  irefour- 

fa)  I  fliould  be  very  well  fatisfied  though  only  the  more 
?efte&ing  clafs  of  readers  were  folly  to  understand  the  ten- 
dency of  this  Chapter :  in  the  mean  time  it  is  conuderably 
|Lif  r;  tec  beyond  what  it  was  in  the  former  Edition 5,  m% 
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*«s  of  which  rf»  Republic  cmJd  not,  pfflfcajs* 
with  fafety  have  been  totally  deprived ;  wd 
•though  thefe  expedient s  frequently  were  ufed  to 
•deftroy  the  juft  liberty  ©f  the  People,  yet  they 
were  alfo  very  often  the  jaeans  of  preferviug 
the  Commonwealth, 

Upon  the  fame  principle  we  ihould  pdffibly 
find  that  the  Ofiracifm,  that  arbitrary  method 
*  of  banifhi&g  Citizens,  was  a  neeeflary  refource 
ip  the  Republic  of  Athens.  A  Venetian  Nobfe 
would  perhaps  alfo  confefs,  that  however  tor* 
tible  the  State  Inquifition  eftabliihed  in  His  Re- 
public, may  be  even  to  the  Nobles  themfelves, 
yet  it  would  not  be  prudent  entirely  to  afcoKfli 
it.  And  we  do  not  know  but  a  Mmifter  of  State 
1ft  France,  though  we  might  fuppofe  hitn  et*t 
fo  virtuous  and  moderate  a  Man,  would  fay 
the  fame  with  regard  to  the  fecret  imprifon* 
Jncnts,  the  lettres  de  cachet,  and  other  arbitrary 
deviations  from  the  fettled  <*mrfe  of  law 
which  often  take  place  in  that  Kingdom,  and 
in  the  other  Monarchies,  of  Europe,  No  doubt, 
if  he  was  the  Man  we  fuppofe,  he  would  con* 
fefs  the  expedients  we  mention  have  in  mpti* 
berlefs  inftances  been  villainously  prostituted 
to  gr^ify  the  wantonnefs  and  private  revenge 
of  Ministers,  or  of  thofe  who  had  any  intercft 
with  them;  but  flill  perhaps  he  would  con* 
tinue  to  give  it  as  his  opioiotj,  that  the  Crown, 
notwithstanding  its  apparently  immenfeftrength, 
cannot  avoid  recurring  at  times  to  expedients 
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of  this  kind ;  much  lefe  could  it  publicly  and 
abfolutely  renounce  them  for  ever. 

It  is  therefore  a  moft  advantageous  circum* 
fiance  in  the  Englifh  Government,  that  its  fe- 
curity  renders  aH  foch  expedients  unnecefiary, 
and  that  the  Reprefentatives  of  the  People 
have  doc  only  been  conftantly  willing  to  pro- 
mote the  public  liberty,  but  that  the  general 
fituation  of  affairs  has  alfo  enabled  them  to 
carry  their  precautions  fo  far  as  they  have  done. 
And  indeed,  when  we  confider  what  prero« 
gatives  the  Crown,  in  England,  has  fincerely 
renounced, — that  in  confequence  of  the  inde- 
pendence conferred  on  the  Judges  and  of  the 
method  of  Trial  by  Jury,  it  is  deprived  of  all 
means  of  influencing  the  fettled  courfe  of  the 
law  both  in  civil  and  criminal  matters, — that  it 
has  renounced  all  power  of  feizing  the  pro- 
perty of  individuals,  and  even  of  reftraining 
in  any  manner  whatfoever,  and  for  the  fliorteft 
time,  the  liberty  of  their  perfons,  we  do  not 
know  what  we  ought  moft  to  admire,  whether 
the  public  virtue  of  thofe  who  have  deprived 
the  fupreme  Executive  Power  of  all  thole  dan- 
gerous prerogatives,  or  the  nature  of  that  fame 
Power,  which  has  enabled  it  to  give  them  up 
without  ruin  to  itfelf — whether  the  happy  frame 
of  the  Englifh  Government,  which  makes  thofe 
in  whom  the  People  truft,  continue  fo  faith* 
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fttl  in  the  difcharge  of  their  duty,  or  the  foU- 
dity  of  that  fame  Government,  which  .really 
can  afford  to  leave  to  the  People  fo  extenfive  a 
degree  of  freedom  (a).  * 

Again,  the  Liberty  of  the  prefs,  that  great, 
advantage    enjoyed    by   the  Englifli  Nation,! 
does  not  eiift  in  any  of  the  other  Monarchies 
of  Europe,  however  well  eftablifhcd  their  power 
may  at  firft  feem  to  be ;  and  it  might  even 
be  demonflrated  that  it  cannot  exift  in  them.t 
The  moft  watchful  eye,  we  fee,  is  conftantly 

(*)  At  the  times  of  the  invafions  of  the  Pretender,  af- 
filed by  the  forces  of  hoiiile  Nations,  the  Habeas  Corpus 
Ac*c  Wcls  indeed  fufpended  (which  by  the  bye  may  ferve  as 
one  proof,  chat  in  proportion  as  a  Government  is  any  how 
in  danger,  it  becomes  neccflary  to  abridge  the  liberty  of 
the  fubject) ;  but  the  executive  power  did  not  thus  of  iu 
fetf  ftretch  its  own  authority  ;  the  precaution  was  deliber- 
ated upon  and  taken  by  the  Reprefentatives  of  the 
People;  and  the  detaining  of  Individuals  in  coufequence 
of  the  fufpenfion  of  the  A6t,  was  limited  to  a  certain  fixed 
time.  Notwithstanding  the  juft  fears  of  internal  and 
hidden  enemies  •  u  hich  the  cir  cum  (lances  of  the  times 
might  raife,  the  deviation  from  the  former  courfe  of  the 
law  was  earned  no  farther  than  the  fingle  point  we  have 
mentioned :  Pexfons  detained  by  order  of  the  Government, 
were  to  be  dealt  with  in  the  fame  manner  as  thofe  arretted 
at  die  fuit  of  private  individuals :  the  proceedings  again  ft 
them  weie  to  be  carried  on  no  otherwife  than  in  a  public 
place:  they  were  to  be  tried  by  their  Peeis,  and  have  all. 
the  ufual  legal  means  of  defence  allowed  to  them,  fuch  as 
calling  of  witneft'es,  peremptory  challenge  of  Juries,  &c. 


Ipept  in  thofe  Monarchies  upon  everjr  kind  j^ 
publication';  and  a  jealous  attention  is.  paid# 
even  to  the  loofe  and  idle  fpeeches  of  indivi- 
duals.  Much  unneceffary  trouble  (we  may  be. 
aj>t  at  firft  to  think)  is  tak;en  upon  this  fubjedt;. 
but  yet  if  we  cpnfider  how  uniform  the  conduft 
of  all  thofe .  Governments  is,  how  conftant, 
and  unremitted  their  cares  in  thofe  refpeds, 
we  fhall  become  convinced,  without  looking; 
farther,  that  there  muft  be  fome  fort  of  neceffity 
for  their  precautions. 

.  In  Republican  States,  for  reafons  which  arct 
at  bottom  the  fame  as  in  the  before  mentioned 
Governments,  the  People  are  alfo  kept  under 
the  greateft  reftraints  by  thofe  who  are  at  the^ 
head  of  the  State.  In  the  Roman  Common- 
wealth, for  inftance,  the  liberty  of  writing  was 
curbed  by  the  fevereft  laws  (a) :  with  regard 
to  the  freedom  of  fpeech,  things  were  but  little 
better,  as  we  may  conclude  from  feveral  fa£b$ 
and  many  inftances  may  even  be  produced  of 
the  dread  with  which  the  private  Citizens,  upon 

< 

(a)  The  Law  of  the  Twelve  Tables  had  e&ablifhed  tha 

pmoflunent  of  death  againft  the  author  of  a  Libel:  dm 

was  it  by  a  Trial  by  Jury  that  they  determined  whjfl 

wa§  to  be  called  a  Libel.     Si  qvis  carmen  occBiwrAsirr* 
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datain  occafions,  communicated  their  political 
opinions  to  the  Confais,  or  to  the  Senate, 
jh  the  Venetian  Republic,  the  pre&  is  moft 
ftrl^tly  watched :  najr,  to  forbear  to  fpeak 
5n  any  manner  whatfoever  on  the  conduft 
of  the  Government,  is  the  fundamental 
jaiaxlm  which  they  inculcate  on  the  minds 
df  the  People  throughout  their  domini- 
ons (*). 

{a)  Of  this  I  have  xnyfclf  fee*  a  proof  fomewhat  fin- 
gnlar,  which  I  beg  leave  of  tit  Header  to  relate.  Being, 
in,  tfee  yw  1 768,  at  Bergamo,  the  fird  Towa  of  the  Vena* 
%z\  State,  as  yon  come  into  it  from  the  State  of  Milan, 
about  an  hundred  and  twenty  miles  diftant  from  Venice, 
I  took  a  walk  in  the  evening  in  the  neighbourhood  of  the 
.Town  ;  and  wanting  to  know  the  n?»t  of  Several  plaota 
yfekh  I  few  at  a  diftancc,  I  Aef  ptd  a  yotwg  Countryman 
tp  afit  him  information.  Finding  him  to  be  a  fenfible 
young  Man,  I  entered  into  feme  farther  convention  with 
him }  and  as  he  had  himfdf  a  great  inclination  to  fee  Ve- 
^ice,  he  aiked  me,  whether  I  proposed  to  go  there  ?  I 
smjwetcd.  that  I  did :  on  which  he  immediately  warned 
me  when  I  was  at  Venice  not  to  fpeak  of  the  Prince  (del 
fremipe)  an  appellation  aflumed  by  the  Venetian  Govern- 
ment, in  order,  as  I  fuppofe,  to  convey  tO  the  People  a 
greater  idea  of  aheir  anion  among  themfidves* "  Aa  I  wanted 
lo  bear  him  talk  farther  on  the  fubjea,  I  pretended  to  bt 
aadrcly  ignorant  in  that  tdfeft,  and  afked  for  what  reafon 
I  jnai.not  fpeak- of  the  Prince?  But  he,  (after  the  man* 
w  of  the  cnmavin  People  in  Italy,  who,  when  ftrongly 
affeded  by  any  thing,  rather  choofe  to  expjeefs  themfeliM 


;  %V^ith  refpeft  therefore  to  this  point,  j$ 
in^y  again  be  looked  upon  as  i,  nioft  advanta* 
geous  circumftance  in  the  Englifh  Government^ 
that  thofe  who  have  been  at  the  head  of  th£ 
People,  have  not  only  been  conftantly  difpofed 
to  procure  the  public  liberty,  but  alfo  that  the£ 
have  found  it  poffible  for  them  to  do  fo ;  and 
that  the  remarkable  ilrength  and  fteadinefs  of 
the  Government  has  admitted  of  that  extenfiva 
freedom  of  fpeaking  and  writing  which  the 
People  of  England  enjoy.  A  moft  advanta- 
geous privilege,  this ;  which  affording  to  every 
Man  a  means  ef  laying  his  complaints  befora 
the  Public,  procures  him  almoft  a  certainty  of 
redrefs  againft  any  ad  of  oppreffion  that  he  may 
have  beea  expofed  to:  and  which  leaving, 
moreover,  to  every  SubjeA  a  right  to  give  his 
jopinion  on  all  public  matters,  and  by  thus  in* 
fluencing  the  fentiments  of  the  Nation,  to  in* 
fluence  thofe  of  the  Legiflature  itfelf  (which  is 
fooner  or  later  obliged  to  pay  a  deference  to 
them),  procures  to  him  a  fort  of  Legiflative 
authority  of  a  much  more  efficacious  and  bene* 

by  Tome  vehement  geflnre,  than  by  words}  ran  the  edg« 
of  his  hand,  with  great  quicknefi,  aJpng  bis  neck,  mean, 
jog  thereby  to  exprefs,  that  being  ft r angled,  or  having 
one's  throat  cat,  was  the  ipftant  conference  of  taking 
fuch  liberty 
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*  ficial  nature  than  any  formal  right  he  might 
enjoy  of  voting  by  a  mere  yea  or  nay,  upon  ge- 
neral propofitions  fuddenly  offered  to  him,  and 
which  he  could  have  neither  a  fliare  in  framing, 
nor  any  opportunity  of  objc&ing  to,  and  modi- 
fying. 

A  privilege  which,  by  raifing  in  the  People 
%  continual  fenfe  of  their  fecurity,  and  af- 
fording them  undoubted  proofs  that  the  Go- 
vernment, whatever  may  be  its  form,  is  ul- 
timately deftined  tp  infyre  the  happinefs  of 
thofe  who  live  under  it,  is  both  one  of  the 
greateft  advantages  of  Freedom,  and  its  furefl 
chara&eriftic.  The  kind  of  fecurity  as  to  their 
perfons  and  pofieflions  which  Subjects  who 
are  totally  deprived  of  that  privilege,  enjoy 
at  particular  times,  under  other  Governments, 
perhaps  may  intitle  them  to  look  upon  them- 
felves  as  the  well  adminiftered  property  of 
Matters  who  rightly  underftand  their  own  in- 
terefts ;  but  it  is  the  right  of  canvaffing  wi^V 
put  fear  the  conduft  of  thofe  who  are  place4 
at  their  head,  which  conftitytes  j  free  Na? 
tion  (a). 

[a)  If  we  confider  the  great  advantages  to  public 
liberty  which  refult  from  the  inftitution  of  the  Trial  by 
Jury,  ajid  from  the  Liberty  of  the  Prefs,  we  (hall  fi&4 
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The  unbounded  freedom  of  debate  pofleffed 
by  the  Englifli  Parliament,  is  alfo  a  confe- 
quence  of  the  peculiar  (lability  of  the  Govern- 
ment. All  Sovereigns  have  agreed  in  their 
jealoufy  of  Aflemblies  of  this  kind,  in  their 
dread  of  the  privileges  of  Aflemblies  who  at- 
trad  in  fo  high  a  degree  the  attention  of  the 
reft  of  the  People,  who  in  a  courfe  of  time  be- 
come connedted  by  fo  many  effenti.al  ties  with' 
the  bulk  of  the  Nation,  and  acquire  fo  much 
real  influence  by  the  eflential  fhare  they  muft 
needs  have  in  the  management  of  public  affairs, 
and  by  the  eminent  fervices,  in  fhort,  which 
they  are  able  to  perform  to  the  Community  (a)p 
Hence  it  has  happened  that  Monarchs,  or  fingle 
Rulers,  in  all  Countries,  have  endeavoured  to 
difpenfe  with  the  afliftance  of  Aflemblies  like 
thofe  we  mention,  notwithftanding  the  capital 

England  to  be  in  reality  a  more  Democratical  State 
than  any  other  we  are  acquainted  with.  The  Judi- 
cial power,  and  the  Ccnforial  power,  are  veiled  in  the 
People. 

(a)  And  which  they  do  aftnally  perform,  till  they  are 
able  to  throw  off  the  reflraints  of  impartiality  and  mode- 
ration ;  a  thing  which,  being  Men,  they  never  fail  to  do 
when  their  influence  is  generally  eftablifhed,  and  proper 
opportunities  offer.  .  Sovereigns  know  thefe  things,  and 
dread  them. 
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advantages  they  might  hav**  derived  from  theh? 
iervices  towards  the  good  government  of  th* 
State ;  or  if  the  citcutnftances  of  the  times  have 
rendered  it  expedient  for  them  to  call  ftich  Af- 
femblies  together,  they  have  ufed  the  utmoft 
endeavours  in  abridging  chofe  privileges  and  le- 
gislative claims  which  they  foon  found  to  prove 
fc  hoftile  to  their  fecurtty  :  in  fliort,  they  have 
ever  found  it  impracticable  to  place  any  unre- 
ferved  truft  in  public  Meetings  of  this  kind.  - 
We  may  here  name  Cromwell,  as  he  was  fup* 
ported  by  a  numerous  army,  and  pofleffed 
more  power  than  any  foreign  Monarch  who  has 
not  been  fecured  by  an  armed  force.  Even  af* 
ter  he  had  purged,  by  the  agency  of  Colonel 
Pride  and  two  regiments,  the  Parliament  that 
was  fitting  when  his  power  became  fettled^ 
thereby  thrufting  out  all  his  opponents  to  the 
amount  of  about  two  hundred,  he  foon  found 
his  whole  authority  endangered  by  their  pro* 
ceedings,  and  was  at  laft  under  a  necefiity  of 
turning  them  out  in  the  military  manner  witH 
which  every  one  is  acquainted.  Finding  ftitt 
a  Meeting  of  this  kind  highly  expedient  to  le- 
galize his  military  authority,  he  called  together 
that  Aflembly  which  was  called  Barebone's  Par- 
liament.   He  had  himfelf  chofen  the  Memberi 
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*f  this  Parliament  to  the  number  of  kbout  a* 
hundred  and  twenty,  and  they  had  federally  re* 
ceived  their  fummons  from  him;  yet,  notwith* 
ftanding  this  circumftance,  and  the  total  want  of 
perfonal  weight  in  moft  of  the  Members,  he 
began  in  a  very  few  months,  and  in  the  midft  of 
his  powerful  vi&orious  army,  to  feel  a  feriou* 
alarm  at  their  proceedings ;  he  foon  heard  them 
talk  of  their  own  divine  commiffion,  and  of  the 
Authority  they  had  received  from  the  Lordi 
ind  in  fhort,  finding  he  could  not  truft  them, 
he  employed  the  offices  of  a  fecond  Colonel,  to 
effed  their  difmiffion.  Being  now  dignified 
With  thft  legal  appellation  of  Prote8or,  he  ven* 
tured  to  call  a  Parliament  ele&ed  by  confider* 
able  parts  of  the  people ;  but  though  the  ex* 
iftence  of  this  Parliament  was  grounded,  we 
might  fay  grafted,  upon  his  own ;  and  though 
l>ands  of  Soldiers  were  even  pofted  in  the 
avenues  to  keep  out  all  fuch  Members  as  refufed 
to  take  certain  perfonal  engagements  to  htni/ 
'  he  made  fuch  hafte  in  the  iflue,  to  rid  himfeff 
of  their  prefenee,  as  to  contrive  a  mean  quib- 
bfc  or  device  to  Ihorten  the  time  of  their  fitting 
fey  ten  or  twelve  days  (a).    To  a  fourth  A£ 

(*)  They  wtrc  to  have  fat  five  months  ;  bat  Cromwell 
pretended  that  the  months  were  to  confifi  of  only  twenty* 
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femtly  he  again  applied;  bwf&6i^bdttJb 
efc&tons  had' been  fo  manage*  .as  tol^rqe^ffti 
Mm  a  formal  tender  of  :thefCf<wi*dj)t^?t£A 

wWrTcfeBtmentaitd  ptecipi&ttoft:^  .  -vvn 
c  The  examgle  of  the  Roman^tfnpef  ors  j  jy  hpffc 
jffifter -.WaB .outwardly  fo. prodigious,  n^ay  ai jfo, 
h*  introduced  here.  Theyufed  toihew  t^ur^ 
moft  jealoufy  in  their  condud  with  refpedt;  x& 
the  Roman  Senate ;  ar>4  thai:  AflemWy  \\tusk 
tl>fc-prcpofieflian  of  the  People,  who  looked 
upon  it  as  the  ancient  remains  jsJT  the  Republic^ 
had  made  it  expedient  tojeontinue,  were  not  ^a/V 
fercd;tb  affemble  but  under  the  drawn  fcygri- 
tars  of  the  Pr,etorian  guards,  .        .  .  •    , 

Even  the  Kings  of  France*  though .  tl^fo 
authority  is  fo  unqueftionedx  fo  universally  ce* 
ipe&ed,  as  well  as  ftrongly  fupported^  have  felt 
frequent  anxiety  from  the  claims  and  proceed* 
bgs  of  the  Parliament  of  Paris  j  an  Aflembly, 

eight  days  j  as  this'  was  the  way  of  reckoning  time  ufed 
in  paying  the  ar my,  and  the  fleet.  "  ' » 

•  {a)  The  hiftory  of  the  condua  of  the  deliberating  ami 
debating  Aflembiies  we  are  alluding  to,  in  regard  to  th* 
Monarchs,  or  fingjc,  Ruler,!,  of  any  denomination,  why 
fumrhon  them  together,  may  be  expre/Ted  in  a  very  few 
words."  If  the  Monarch  is  unarmed,  they  over- rule  him 
lb  a*  rimMf  entirety' to  fet  him  aficle :  if  his  power  It  of 
a  notary  kind,  tfcey  form  connexions  with  the  armjt. 
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d£ft>  muck  lefs  weight  than  the  EaglHb  Parlia- 
ment. The  alacm  his  been  mentioned  which* 
tfce  late  King  at  laft  expreffed  concerning  their 
riieaforts,  as  well  as  the  expedient  to  which  he 
feforted,  to  free  himfelf  from  their  ptefence. 
And  when  the  prefentKing  thought  proper  to 
call  agaih  this  Parliament  together,  a  rtleafure 
highly  prudent  ih  the  beginning  of  his  reign* 
^vcry  jealous  precaution  was  at  the  fime  time 
taken  to  abridge  thofe  privileges  of  deliberat- 
ing and  remonstrating  upon  which  any  diftant 
claim  to,  or  ftruggle  for,  a  fhate  in  the  Supreme 
authority'  might  be  grounded. 

It  may  be  obje&ed  that  the  pride  of  King*,' 
or  fingle  Rulers*  makes  theih  averfe  to  the  e±- 
Jftence  of  Aflfemblies  like  thofe  we  mention, 
4rtd  defpife  the  Capital  fervices  which  the/ 
nlight  derive  from  them  for  the  good  govern- 
ment of  theif  Kingdoms.  I  jgrant  it  may  in  fome 
ftieafufe  be  fo.  But  if  we  examine  intd  the  gi- 
fieral  fituation  of  affairs  in  different  States,  and 
into  the  examples  with  which  their  Hiftory 
fupplies  us,  we  ftiall  alfo  find  that  the  pride  of 
thofe  Kings  agrees  in  the  main  with  the  intereft 
and  quiet  of  their  Subjects,  and  that  their  pre-* 
venting  the  Affeniblies  we  fpeak  of  from  meet- 
ing* or,  when  met,  from^fluming  too  l^rge  ^ 

Ff      . 
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ibarean the mgfcagpraeijt  crfp^c^aj^ur^  i^i^ 

a,grcat  meafurp,  matter  of  n$<$fj#y.  t.  .  ,  „:#. 
We  may  th^cfore.  icckost  it  ^s  4.  very  gregC, 
^vwtiipp,  ^Kat#  in  Eufglaj^,  pa.fijQh  »ev 
ceffity  exiles*  Such  is  the  frarr^  of  the  Go- , 
vernmentj  that  the  Supreme  e^ecujlv;e  authopxjr . 
c/ui,  both  give  leave  to  aflemble,  $vd  fhew  the. 
moll  unreferved  truft*  when  affembled,  tpr 
tliofe  two  Hpufes  which  conctur.  together  ta. 
form  the  Legiflaturc. 

.  .Thefe  two  tjoufea,  we  fee,  enjoy  the  iaofc 
complete    freedom    in    their,  debates,  whe- 
ther the  fubjedt  be  grievance  or  regulations* 
concerning government  matters  of  any  kind: 
no  reftri&ion  whatever  is  laid  upon  them;  they 
may  ftart  any  fubje^t  they  pleafe.    The  Crown 
is  not  to  take  any  notice  of  their  deliberations,.; 
its  wiflies,  or  even  its  name,  are  not  to  be  intro-: 
duced  in  the  debates.    And  in  fliort,  whgt  n^cft 
the  freedom  of  deliberating,  exercifed  by  the. . 
two  Houfes,  really  to  be  unlimited,  unbounded* . 
is  the  privilege,  or  fovereignty  we  may  fay,  en- 
joyed by  each  within  its  own  walls,  ihconfc- 
quence  of  which  nothing  tfone  or  faid  in  Par- 
liament, is  to  be  qiieftioned  in  any  place  out  of 
Parliaments    Nor  will  it  be  pretended  by  thole 
perfons  who  are  acquainted  with  the  Engfifh 
Hiftory,  that  thofe  privileges  of  Parliament  we 
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attention  ire  nomiiial  privileges,  only  privileged 
upon  paper,  which  the  Crown  has  ^{regarded 
Whenever  it  has  thcfaght  proper,  and  to  the  vio* 
lations  of  which  the  Parliament  hare  ufed  very 
tamely  to  fubmit*  That  thefe  remarkable  ad- 
vantages,—that  this  total  freedom  from  any 
compulfion  or  evea  fear,  and  in  ftiort  this  unli* 
mited  liberty  df  debate,  fo  ftridbly  claimed  by 
the  Parliament,  and  fo  fcrupuloufly  allowed  by . 
the  Crown,  lhould  be  exercifed  yetf.  after  year 
dtirmg  a  long  courfe  of  time,  Without  produ- 
cing the  leaft  relaxation  in  the  execution  of  the 
laws,  the  fmalleft  degree  of  anarchy,  are  cer- 
tainly very  Angular  political  phenomena* 

It  may  be  faid  that  the  remarkable  Solidity 
of  the  governing  Executive  authority,  in  Eng- 
land, operates  to  the  advantage  of  the  People 
with  refpeft  to  the  obje&s  we  mention,  in  atwo* 
fold  manner.  In  the  firft  place,  it  takes  from 
the  great  Men  in  the  Nation  all  ferioiis  ambi- 
tion to  invade  this  authority,  thereby  prevent- 
ing thofe  anarchical  and  more  or  lefs  bloody 
ftruggles  to  refult  from  their  debates,  which 
have  fo  conftantly  difturbed  other  Countries. 
Iii  the  fecond  pljtce,  it  iofpires  thofe  Great  Men 
with  that  falutary  jealoufy  of  the  fame  authority 
which  lead*  them  xo  frame  fuch  effectual  provU 

Ffa 
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fions  for  laying  it  under  proper  reftraints. '  On 
which  lihall  obferve,  by  way  of  afliortdigiref- 
fion,  that  this  diftinguifce'd  Jlabitity  df  the 
executive  authority  of  the  Englifli  Crowhi  :af- 
fords  an  explanation  for  the  peculiar  manner  ih 
which  public  commotions  have  confiantly  been 
terminated  in  England,  compared  with  the 
manner  in  which  the  fame  events  have  been 
concluded  in*  other  Kingdoms*  When  I 
mentioned,  in  a  former  Chapter,  this  pdculr- 
ajfity  in  the  Englifli  Government,  I  mean  the 
accuracy,  impartiality,  and  uhiverfality,  of  *he 
provifions  by  which  peace,  after  internal' dis- 
turbances, has  been  reftored  to  the  Nation,5 1 
confined  my  comparifons  to  inftances  drawn 
from  Republican  Governments,  purpofely  pdfU 
poning  to  fay  any  thing  of  Governments  of  k 
Monarchical  form,  till  I  had' introduced  the 
very  effcntial  obfervation  contained  in  this 
Chapter,  -which  is,  that  the  power  of  Crowns, 
in  other  Monarchies,  has  not  been  able,  by  it* 
felf,  to  produce  the  fame  effefts  it  has  in  Eng- 
land,, t^at  is,  has  not  been  able,  to  infpire  the 
Great  Men  in  the  State  with  any  thing  like  &at 
falutary  jealoufy  we  mention,  nor  of  courfe  i» 
induce  them  to  unite  in  a  real  common  caufe 
with  the  reft  of  the  People.    In  other  Monar- 


cfrks  (tf),  t^(c  ty^^ty,  faring  tfte  xqptinu- , 
afiop  of , the  ppb,Uc,.diAurbance3,  (w?re  at  tjie 
bps^  pf  the  PeppJ^jfinding.  it  in  their  power*. 
i9pthp  iffucy  $o  parcel  out>  more  of  je/Sj.t^c  Su- 
preme ^overntogwthprity,  (orjsvsfl  the  State* 
UjTelf),^nd  to  transfer  the  fame  to  .^jpfelv^, 
cwftantly  did  fyt9  in  the  fame  maimer,  and  from 
tlje  very  fame  reafons,  as  itponftantly  happened  . 
in  the  ancient  Commonwealths;  thofe  Mpnar-, 
epical  Governments  Vc*Hg  *9  reality,  ip  far  as, 
%b&>  of  a  Republican  nature :  and  the  govern-, 
jQg  authority  was  left,  at  the  ^owlufion,  in  the 
ffime  undefined  extent  it  had  before  (b).    But 
IP  England,  thq  great  Men  in  tfce  Nation  find-, 
iog  th^nfcives  in  a  iituation  eflentially  diffe- 1 
rent,  loft  no  time  in  purfuits  like  thpfe  in 
wjvich  the  great  Men  of  other  Countries  ufed 
tp  indulge  themfelves  on  the  occafion  we  men*, 
t;on-  .Every  Member  of  the  Legislature  plainly  t 
perceived,  from  the  general  afpeft  of  affair?, 

...  .  ..     '    .      ^  ;  ....       ,.  •  '■        t\     ,      ., 

{*}  I  mean,  before  the  introduction  of  thofe  numer- 
ous (landing  armies  which  are  now  kept  by  all  the  Crowns 
of  Europe  :  (face  that  epoch,  which  is  of  no  ve*y  arident 
d«e,  n*  TVeaty  has  been  entered  into  by  thofe  Crown* 
*ath  toy  Subject. 

tf)  Aa  a  remarkable  ioftance  of  fach  a  Treaty  may  be 
mentioned  that  by  which  the  War  for  tbt  Public  good  was 
terminated  in  France*  It  is  quoted  in  page  30  of  this 
Work.  Ff  3  > 
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and  his  feelings,  that  the  Supreme  extent* 
tive  authority  in  the  State  muft  in  the  iflbe  fall 
lome  where  undivided,  and  continue  fo ;  and 
being  moreover  fenfible,  that  neither  perfdnal 
advantages  of  any  kind,  nor  the  power  of  any 
faction,  but  the  law  alone,  could  afterwards  be 
an  effednal  reftraint  upon  its  motions,  they  had 
no  thought  or  aim  left,  except  the  framing  with 
care  thofe  laws  on  which  their  own  liberty 
tf  as  to  continue  to  depend,  and  to  reftrain  a 
power  which  they,  fbmehow,  judged  it  fa 
impra&icable  to  transfer  to  themfelves  or  their 
party,  or  to  render  themfelves  independent  of. 
Thcfe,  obfervations  I  thought  neceffary  to  be 
added  to  thofe  in  the  xv.  Chapter  to  which  I 
now  refer  the  Reader. 

Nor  has  the  great  freedom  of  canvafling  po- 
litical fubje£ts  we  have  defcribed,  been  limited 
to  the  Members  of  the  Legillature,  or  confined 
to  the  walls  of  Wefhninfier,  that  is,  to  that  ex- 
clufive  fpot  on  which  the  two  Houfes  meet ; 
the  like  privilege  is  allowed  to  the  other 
orders  of  the  People ;  and  a  full  fcope  is 
given  to  that  fpirit  of  party,  and  a  complete 
fecurity  infured  to  thofe  numerous  and  irregu- 
lar meetings,  which,  Specially  when  direfted 
ip  matters  of  ggvernment,  create  fo  much  us- 
eafinefs  in  the  Sovereigns  of  other  Countries* 


individuals  eves  may.,  in  fuch  meetings,  take  aii 
.active  part  for  procuring  the  fuccefs  of  thofe 
jptu^k  fteps  which  they  wiib  to  fee  purfued  : 
*hey  may  frame  petitions  to  be  delivered  to  the 
Crown,  or  to  both  Houfes,  either  to  "procure 
the  repeal  of  meafures  already  eatered  upon  by 
Government,  or  to  prevent  the  paffing  of  fuch 
as  are  under  confideration,  or  to  obtain  the  en- 
adingof  new  regulations  of  any  kind :  they  may 
Severally  fubferibe  their  names  to  fuch  peti- 
tions ?  the  law  fets  no  reftri&ion  on  their  num- 
bers ;  nor  has  it,  we  may  fay,  taken  any  precau- 
tion to  prevent  even  the  abufe  that  might  be 
made  of  fuch  freedom. 

That  mighty  political  engine,  the  prefs,  is 
alfo  at  their  fervice  :  they  may  avail  themfelves 
of  it  to  advertife  the  time  and  place,  as  well  as 
the  intent,  of  the  meetings,  and  moreover  to  fet 
,'off  and  inculcate  the  advantages  of  thofe  no- 
tions which  the  wilh  is  to  fee  adopted. 

Such  meetings  may  be  repeated ;  and  every 
individual  may  deliver  what  opinion  he  p!eafes 
on  the  propofed  fubje&s,  though  ever  fo  direft- 
\y  oppofite  to  the  views  or  avowed  defigns  of  the 
'Government.  The  Member  of  the  Legiflature 
may,  if  he  chobfes,  have  admittance  among' 
them,  and  again  enforce  thofe  topics  which  \ 
lUve  not  obtained  the  fuccefs  he  expe&ed,  \n 

Ff4 
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fj^at  JfpufcjOrwhieh  he  behwpgji;-  The  tUfy* 
poiQtCji  Sweiipaik  the  Mypiftetitwncil  i«H& 
alfo  fi&d-  the  door  opejj  tajhefii:  theytuwy 
bring  in  the  whole  weight  of  their,  influence 
and  of  their  connections ;  they  may  exert  every 
nerve  to  enlift  the  Affcmbly  in  the  numbetof 
their  fupporters:  they  are  bid  to  do  their 
worft :  they  fly  through  the  Country  from  ona 
place  of  meeting  to  another :  the  ckmotir  in^ 
creafes :  the  Conftitution,  one  may  think,  is 
going  to  be  fliaken  to  its  very  foundations  :~ 
but  thefe  mighty  (truggles,  by  feme  means 
or  other,  always  find  a  proportionate  degree 
of  re-adfcion ;  new  difficulties,  and  at  laft  in- 
fuperable  impediments,  grow  up  in  the  way 
of  thofe  who  would  take  advantage  of  the 
general  ferment  to  raife  themfelves  on  thef* 
wreck  of  the  governing  Authority :  a  fecret 
force  exerts  itfelf,  which  gradually  brings  things 
back  to  a  date  of  moderation  and  cilm ;  and 
that  fea  fo  ftormy,  to  appearance  fo  deeply  agi- 
tated, conftantly  flops  at  certain  limits  which  ir 
feems  as  if  it  wanted  the  power  to  pafs. 

The  impartiality  with  which  juftice  is  dealt 
to  all  orders  of  Men  in  England,  is  alfo  in 
great  meafure  owing  to  the  peculiar  (lability  of  4 
the  Government :  the  very  remarkable,  high  , 
degree,  to  which  this  impartiality  is  carried,  is* 


H&o£  dfofe  thiag*>tfhfeh,  b^'%4rit>offiblfe'  hi 
9*toer  i6oontrfes;  fcre  poffible  timfcr  the'  Go- 
mnunent  of  ckis  Country.  In  the  ancient  Cohii 
manwcaithsy  from  the  inftances  that  Rave  been 
introduced  in  a  former  place,  and  ftom  others 
tfrat  might  be  quoted,  it-is  evident  that  no  rt*> 
dreffr  was  to  be  obtained  for  the  ads  of  irijuftfetf 
or  oppreffion  committed  by  the  Men  poffeflfeff 
of  influence  or  wealth  upon  the  t&ferior  Gfc{ 
tizens.  In  tl>e  Monarchies  of  Europe,  inibr-a 
mer  times,  abufes  of.  a  like  kind  prevailed" to-  at 
moil  enormous  degree*  In  our  days,  notwith^ 
Handing  the  great  degracs  of  ftrcngth  acquired  bf 
the  different  Governments,  it  is  matter  of  the  ut-^ 
moft  difficulty  for  fubjc&s  of  the  itoferitfr  cla*$es> 
to  obtain  the  remedies  of  the  law  againft  certain' 
individuals  :  in  fome  Countries  iris impoffible^ 
let  the  abufe  be  ever  fo  flagrant;  an  open  at-- 
tempt  to  puriue  fuch  remedied  being  m^e-: 
over  attended  with  danger.  Even  in-tbbfe* 
Monarchies  of  Europe  in  which  the  Govern* 
ment  is  fupported  both  by  real  ftr'engfh,  ahcP" 
by  civil  Institutions  of  a  very  advantageous  na-  • 
titre,  great  differences  prevail  between  *indivi-'" 
duals  in  regard  to  the  facility  of  obtaining  thex 
remedies  of  the  law ;  and  to  feck*  for  redfefs  i$r< 
at  beft  in  many  cafes,  fo  arduous  and  precarious* 
art  attempt  as  to  take  frominjuredindividu&fe1 
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att .  thoughts;  &f  t  e^cpunjering  ,  $jtc .  difiisu}#* 
Not  are-thcfe  abiifes  we  «*#*&*»,  in  fhefoflsifi* 
ar  pt^nt  Governments  of  Europe,  to  be.#n?f: 
buted  onty  tor  the  want  of  refolutioa  i«  dap 
Meifds  of  tfrefe  Governments.  In  fome  Cstitt* 
tries*  the  Sovereign  by  an  open  defigo  Uyfapr 
fttfs  thefe  abufes,  would  have  endangered.  #t 
dpee  bis  whole  authority;  and  in  others,  he 
WGtoid  find  obftru&tons  multiply  fo  in  his  way 
a*  to  compel  him,  and  perhaps  foon  enough 
too,  to  drop  the  undertaking. — How  can  a  Mo? 
ntfrch  make,  alone/  a  perfevering  (land  againft 
the  ftvpwed  expectations  of  all  the  great  Men  by 
whom  he  is  furrounded,  and  againft  the  loud 
claims  of  powerful  claffes  of  individuals  ?  \n  a 
Commonwealth,  what  is  a  Senate  to  do  when 
they  find  that  their  refufing  to  protect  a  power- 
ful Offender  of  thcik  own  clafs,  or  to  indulge 
ibme  great  Citizen  with,  the  impunity  of  his 
friends,  is  likely  to  be  produ&ive  of  ferious  di- 
vifions  among  themfelves,  or'perhaps  of  difturh* 
ances  among  the  People  ? 

If  we  caft  our  eyes  on  the  ftri<a  and  ur\i- 
verfal  impartiality  with  which  juftice  is  adrcu* 
niftered  in  England,  we  fhall  foon. become jcese 
vinced  that  fame  inward  eflential  difference 
cxifts  between  the  Engliih  Government,,  and 
thofe  of  other  Countries,  and  that  its  |>Qwer  is 
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ftttfcded  on  corufts  of  ft  diftind  nature*    Individ 
filiate  of  the  moft  exalted  rank  do  not  entertain 
fo  touch  as  the  thought  to  raife  the  ftnalleft 
Sired  oppdfition  to  the  operation  of  the  law; 
The  complaint  of  the  meaneft  Subje^  if  pty& 
ferred  and  Supported  in  the  qfuai  way,  imme- 
diately meets  with  a  ferious  regard.    The  Op* 
preflbr  of  the  moft  extenfive  influence,  though 
in  the  midft  of  a  train  of  retainers, nay,  though  * 
in  the  fulleft  flight  of  his  career  and  pride,  an4 
fur  rounded  by  thoufands  of  appiaudere  and 
partifans,  is  flopped  ihort  at  the  fight  of  the 
legal  paper  which  is  delivered  into  his  hands; 
and  a  Tipftaff  is  fufficient  to  bring  him  away* 
and  produce  him  before  the  Bench. 

Such  is  the  greatnefs  and  uninterrupted  pre-* 
valence  of  the  law  (a),  fuch  is  in  ihort  the  con* 
tinuity  of  omnipotence,  of  refiftlefs  fupcri- 
ority,  it  exhibits,  that  the  extent  of  its  effe&s 
at  length  ceafes  to  be  a  fubjeft  of  obferation 
to  the  Public, 

Nor  are  great  or  wealthy  Men  to  feek  for  re- 
drefs  or  fatisfadtion  of  any  kind,  by  any  other 
means  than  fuch  as  are  open  to  all :  even  the 
Sovereign  has  bound  himfelf  to  refort  to  no 
Other :  and  experience  has  ihewn  that  he  may 
tffchoot  danger,  truft  the  protection  of  his  per* 

{4)  Ux  mmpta  eft  tf  frmialtbit*  , 


444     THE  CONSTITUTION 

fcn,  and  of  the  places  of  his  refidence,  to  the  * 
flo\y  and  litigious  affiftance  of  the  law  (a). 
.    Another  very  great  advantage  attending  this 
remarkable  (lability  of  the  Englifh  Government 
we  are.defcribing,  is,  that  the  feme  is  operated 
without  the  affiftance  of  an  armed  ftanding 
#>f  ce :  the  conftant  expedient  this,  of  all  other 
Governments.    On  this  occafion  I  fliall  intro-. 
duce  a  ptflage  of  Dodor  Adam  Smith  (£),  in  a 
Work  publilhed  fince  the  prefect  Chapter  was 
frft  writtep,  in  which  paffage  an  opinion  eer- 
jainly  errqneous  is  contained :  the  miftakes  of 
ncrfons  of  his  very  great  abilities  deferve  qt* 
tention.     This  Gentleman,  ftruck  with  the  ne- 
ceffity  of  af£ufficient  power  of  re-a£tion,  of  a. 
fufficient  ftrength,  on  the  -fide  of  Government* 
tq  refift  the  agitations  attending  on  liberty,  has 
looked  round,  and  judged  the  Englifh  Govern^ 
ment  derived  the  Angular  (lability  it  manifefls 
from  the  ftanding  force  it  has  at  its  difpofal : 
the  following  are  his  expreffions.    ToaSovo? 
«  reigti  who  feels  himfelf  fupported,  not  only  by 

~  [a)  I  remember,  during  the  time  after  my  firft  coming 
to  this  Country,  I  took  jiotice  of  the  board*  fet  «p  from 
place  to  place  behind  th*  jnclofure  of.  Richqion4  pagfe 
V  Whoever  trefyafll*  upon  thi*  gtouftd  w$  \^fr^e^$4^\ 
\b)  An  hqniry  i**r  tbf  AW/  WC^«  pf  tie  Wnkh  wf 
Nations.    Book  V.  Chip;  I.  Vol.  11.  f>,  j*J.  J  if*      t  : 
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<*  the  natural  Ariftocracy  of  the  Country,  but 
"  by  a  well  regulated  ftanding  artoy,  the  rudeff; 
**  the  moft  groundlcfs,  and  the  mod  licentious 
C€  remonftrances  can  give  little  disturbance! 
c*  He  can  fafety  pardon  or  ne£l6&  thefti,  and 
iC  his  confcioufnefs  of  his  fuperlority  naturally 
u  difpofes  hiri)  to  do  fo.  That  degree  of  liberty 
**  which  approaches  to  licentioufnefs,  can  be  tolerated 
,u  only  in  Countries  where  the  Sovereign  isficured  b% 
€€  a  well  regulated ftanding  army  (a)"  .    \ 

The  above  pofitions  are  grounded  on  thi 
notion  that  an  army  places  in  the  hand  of  the 
Sovereign  an  united  irrcfiftible  ftrength,  'a 
ftrength  liable  to  no  accident,  difficulties,  dt 
exceptions;  a 'fuppfcfitibn  this,  which  is  not 
conformable  to  experience.  If  aSovereign  was 
endued' with  a  kind  of  extraordinary  power  at* 
tendtog  on  bis  perfon,  at  once  to  lay  under  wa* 
ter  whole  legions  of  infurgents,  or  to  repulfe 
and  fweep  them  away  by  flafhes  and  jhocks  of 
the  eledfrical fluid,  then  indeed  he  might  ufe 
tiie  great  forbearance  above  defcribed : — though 
it  is  not  perhaps  very  likely  he  would  put  up 

'  (0)  The  Author*!  defign  in  the  whole  paflage,  is  to 
fhetf-that  ftanding  armies,  under  prbper  reftriftions,  can! 
notW'turtfol  to  public  liberty  ;  and  ifoay  in  Come  cafes 
be  friefalto  it,  by  freeing  the  Sovereign  front  xnf  trouble* 
fomc  jealoufy  in  regard  <o  this  liberty.  * 
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with  the  ruJt  ahd  growtdUft  remo&ftrtinee*  of  his 
fubjefts,  and  with  their  lueHims  freedom,  yet*  l 
he  might,  'with  fafety,  do  or  not  do  fo,  at  fcfcT 
own  choice*    But  an  army  is  not  that  fimple  » 
weapon  which  is  here  fuppofed*    It  is  formed  : 
of  Officers  and  Soldiers  who  feel  the  fame  pa£ 
fions  with  the  reft  of  the  People,  the  fame  di£ 
pofitioa  to  promote  their  own  tntereft  and  im- 
portance, when  they  find  out  their  ftrengtfr, 
and  proper  opportunities  offer*     What  wit! 
therefore  be  the  refonrcc  of  the  £o*ereign,*f,  in- 
to that  army  on  the  affiftance  of  which  he  refits, 
th*  fume  party  fpirit  creeps  by  which  his  other 
Subjedsarea&uated?  whereto  will  he  take  his 
refuge,  if  the  fame  political  Caprices,  abetted  by 
the  fetioug  ambition  of  a  few  leading  Men,  the 
fame  reftieflhefs,  and  at  iaft  perhaps  the  feme 
dtfaffeAion,  begin  to  pervade  thefmaller  king* 
docn  of  the  army,  by  which  the  m*in  Kingdom  - 
or  Nation  are  agitated  i 

The  prevention  of  dangers  like  theft  jdft 
mentioned,  conftitutes  the  moft  eflential  part  of 
the  precautions  and  ftate  craft  of  Rulers,  in  ' 
thofe  Governments  which  are  fecured  by  ftarid-** 
ing  armed  forces.    Mixing  the  troops  formed 
pf  natives  with  foreign  auxiliaries,  difperftag 
them  in  numerous  bodies  over  the  country,  and :  •■ 
continually  fluffing  their  quarters,  are  among- 
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the  taethpd*  thafc  are  nied;  which  it  does 
npt  belong  to  ourJfobje£t  to  enumerate,  any 
n#re  than  the  extraordinary  expedients  em- 
plpyed  by  the  Ea#ern  Mon*rqhs  for  the  fage 
pjurpofps.    But  <>ne  caution  very  efiimtial  tQ 
be  mentioned  here,  and  which  the  X*overa- 
ments  we  allude  to,  never  fail  to  take  befope 
evecy  other,  is  to  retrench  from  their  unarmed 
Sulye&s,  a  freedom  which,  tran&nittcd  to  the  . 
Soldiery,  would  be  attended  with  fo  fatal  con*' 
fequeQ£$$;   hindering  (b  bad  examples  from 
be^goomaiunicattd  to  thofe  in  whofe  handa 
their  power  and  life  are  traded,  is  what  every  ao- 
tionoffelf-prefervatkmfvjggejftstotheaa:  every ' 
weapon  is  accordingly  exerted  to  fupprefs  the 
rifling  aq$  fpreading  of  fo  awful  *  contagion* 
Ij>  general,  it  may  be  laid  down  as  a  maxim, 
tbat,  where  the  Sovereign  look*  tQ  hk.army 
foe  the  fecurity  of  his  perJbn  and  authority,  the 
fame  military  laws  by  which  this  amy  is  kept 
together,  nwft  be  extended  over  the  wkolo 
Nation :  not  in  regard  to  military  duties  and 
exercifes ;  but  certainly  ijx  regard  to  all  that 
relate  to  the  reip*&  due  to  the  Sovereign  and 
to  his  orders*    The  martial  law,  concerning 
tfiefe  tender  points,,  muft  be  wiverfaJL    Tk« 
jealous  reguJatiQ&s  concerning  mutiny  and  con* 
teqyg  «of  orders,  oa&not  be  fevrtciy  enforced  oa 
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that  part  of  the  Nation  which  fecures  the  Tub*' 
jeftion  of  the  reft,  and  enforced  too  through  the 
whole  fcale  of  military  fubordination,  from 
the  Soldier  to  the  Officer,  up  to  the  very  Head 
of  the  military  Syftem,— -while'  the  more  nu- 
merous and  inferior  part  of  the  People  dre  left 
to  enjoy  an  unreftrained  freedom  : — that  fccret 
difpofition  which  prompts  Mankind  to  refitt 
and  counteract  their  Superiors,  cannot  be  fur- 
rounded  by  fuch  formidable  checks  on  the  one 
fide,  and  be  left  to  be  indulged  to  a  degree 
of  licentioufhefs  and  wantonnefs,  on  the  other* 
•  In  a, Country  where  an  army  is  kept,  capable 
of  commanding  the  obedience  of  the  Nation* 
this  army  will,  both  imitate  for  themfelves  the 
licentioufnefs  above  mentioned,  and  check  it  in 
the  People.  Every  Officer  and  Soldier,  in  fuch 
a  Country*  claim,  a  fuperiority  in  regard  to 
other  individuals ;  and  in  proportion  as  their1 
affiftance  is  relied  upon  by  the  Government, 
expeft  a  greater  or  lefs  degree  of  fubmiffioft 
from  the  reft  of  the  People  (a). 

.  («)  In  the  beginning  of  Che  pafihge  Winch  it  here  e*« 
tmined,  the  Author  fays,  (<  Where  the  S«*ereif*  is  hi*- 
"  fell  the  General,  and  the  principal  Nobility  and.Gfagrjr 
«•  of  the'Cotfntry,  the  chief  Officers  of  the  army, — where 
"the  military  force  is  placed  under  the  command  of 
5f  thofe  who  have  the  grtfcsft  inter**  in  the  Ayffjt^of 
4     . 
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■ .  l^ketfame  Author  concludes  hi*  above  quot- 
cdit^fervations  concerning  the  fecurity  of  the 

*  the  jcivil  authority,  becaoft  they  have  the  greateft  Ihare 
*'  of  that  authority,  a  ftandrng  army  can  never  foe  danger* 
*•  ttus  co  liberty.  On  the  wmtrsry,  it  may  in  fbme.cafe* 
"  bfc  favourable  to  liberty,  &c.  &c.'7— In  a  Country  fo  cy- 
tntaftahotd,,  a  ftandiag  army  can  never  be  dangerous  to 
Mbexty:  no,  not  the  liberty  of  chofe  principal  Nobility 
and  Gentry,  especially  if  they  have  wit  enough  to  form 
combinations  among  themfelves  againft  the  Sovereign. 
Such  an  union  as  is  here  mentioned,  of  die  civil  and  mill. 
tary1  powers,  in  the  Ariltocratical  body  of  the  Nation, 
Ieavfei  both  the  Sovereign  and  the  People  without  refonrce. 
}f  the  former  Kings  of  Scotland  had  imagined  to  adopt 
the  expedient  of  a  Handing  army,  and  had  trailed  this 
mrmy  thus  defrayed  by  them,  to  thofe  Noblemen  and 
Gentlemen  who  had  rendered  themfelves.  hereditary  Ad* 
sjiintfs,  hereditary  High  Stewarts,  hereditary  High  Confta- 
"flables,  hereditary  great  Chamberlains,  hereditary  J  a  ft  ices 
General,  hereditary  Sheriffs  of  Counties,  &c.  they  would 
have"  but  badly  mended  the  diforders  under  which  the 
"Government  of  their  Country  laboured  :  they  would  only 
Jiave.lupplied  thefe  Nobles  with  freflj  weapons*  againft 
each  other,  againft  the  Sovereign,  and'againft  the  People. 
If  thofe  Members  of  the  Britifh  Parliament  who  fome- 
times  make  the  whole  Nation  refound  with  the  clamour 
df  their  dtiTenfions,  had  an  army  under  their  command 
-4ttkfch  they  might  engage  in  the  fnpport  of  their  preten* 
-Ifttiftf'th*  reft  «f  fhe  People  would  not  be  the  better  for  it. 
ttfippily  the  fwords  are  fecered,  and  force  it  removed 
^irwi  "their  Debates, 

"!      Thu  Author  we  are  quoting,  has  deemed  a  Government 
:  to  be  a  Ampler  machine,  and  an  army  a  fijnpler  inftru* 
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power  of  an  arnied  Sovereign,  by  immediately . 
adding :  "  It  is  in  fuch  Countries  only  that  it 
€€  is  unneceffary  that  the  Sovereign  fliould  be 
"  trufted  with  any  difcretionary  power  for 
"  fuppreffing  even  the  wantonnefs  of  this  li- 
«  centious  liberty/1  The  idea  here  expreffed 
coinciding  with  thofe  already  difcuffed,  I  fliall 
fay  nothing  farther  on  the  fubjedt.  My  reafon 
for  introducing  the  above  expreffions,  has  been, 
that  they  lead  me  to  take  notice  of  a  remark- 
able circumftance  in  the  Englifli  Government. 
From  the  expreffions,  it  is  unneceffary  the  Sovereign 
Jkould  be  trufted  with  any  difcretionary  power  y  the 
Author  appears  to  think  that  a  Sovereign  at  the 
head  of  an  army,  and  whofe  power  is  fecured 
by  this  army,  ufes  to  wait  to  fet  himfelf  in  mo- 
tion, till  he  has  received  leave  for  that  purpofe, 
that  is,  till  he  has  been  trufted  with  a  power 
for  fo  doing.  This  notion  in  the  Author  we 
quote,  is  borrowed  froni  the  fteady  and  tho- 
roughly legal  Government  of  this  Country; 
but  the  like  law  dodtrine,  or  principle,  obtains 
under  no  other  Government.  In  all  Monarchies, 


ment,  than  they  in  reality  are.  Like  many  other  per- 
font  of  great  abilities,  while  (truck  with  a  certain  particu- 
lar confederation,  he  has  overlooked  others  no  left  irnpor- 
Unt. 
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(and  it  is  the  fame  in  Republics)  the  Exe- 
cutive power  in  the  State  is  fuppofed  to  pof- 
fefs,  originally  and  by  itfelf,  all  manner  of  law- 
ful authority:  every  one  of  its  exertions  is 
deemed  to  be  legal ;  and  they  do  not  ceafe  to  be 
fo,  till  they  are  flopped  by  fome  exprefs  and  pofi- 
tive  regulation.  The  Sovereign,  and  alfo  the  civil 
Magiftrate,  till  fo  flopped  by  fome  pofitive  law* 
may  come  upon  the  Subject  when  they  choofe ; 
they  may  queftion  any  of  his  actions ;  they  may 
conftrue  them  into  unlawful  adfcs ;  and  inflidt  a 
penalty,  as  they  pleafe :  in  thefe  refpe&s  they 
rhay  be  thought  to  abufe,  but  not  to  exceed, 
their  power.  The  authority  of  the  Govern- 
ment, in  fhort,  is  fuppofed  to  be  unlimited  fo 
far  as  there  are  no  vifible  boundaries  fet  up 
againft  it :  behind  and  within  thefe  boundaries, 
lies  whatever  degree  of  liberty  the  Subject  may 
poflefs. 

In  England,  the  very  reverfe  obtains.  It  is 
not  the  authority  of  the  Government,  it  is  the 
liberty  of  the  Subjedt,  which  is  fuppofed  to  be 
unbounded.  All  the  Individual's  aftions  are 
fuppofed  to  be  lawful,  till  that  law  is  pointed  ' 
out  which  makes  them  to  be  otherwife.  The 
onus  probandi  is  here  transferred  from  the  Subject 
to  the  Prince.  The  Subject  is  not  at  any  time 
to  ihew  the  grounds  of  his  conduit.  When  the 

Gg  z 


45*     THE  CONSTITUTION 

Sovereign  or  Magiftrate  think  proper  to  exert 
themfelves,  it  is  their  bufinefs  to  find  out  arid 
produce  the  law  in  their  own  favour >  aftd  the 
prohibition  againft  the  Subjed  (<*). 

(a)  I  fhall  take  the  liberty  to  mention  another  fa&  re* 
fpecling  myfclf,  as  it  may  fcrve  to  elucidate  the  above  ob-' 
fervations j  or  at  lead  my  manner  of  expreffing  them.  I 
remember  when  I  was  beginning  to  pay  attention  to  the 
operations  of  the  Englifti  Government,  I  was  underapre- 
pofleflion  of  quite  a  contrary  nature  to  that  of  the  Gentle* 
man  whofe  opinions  have  been  above  difcuffed :  I  ufed 
to  take  it  for  granted  that  every  article  of  liberty  the 
Subjed  enjoys  in  this  Country,  was  grounded  apon  fome 
pofitive  law  by  which  this  liberty  was  infnred  to  him. 
In  regard  to  the  freedom  of  the  prefs  I  had  no  doubt  bat 
it  was  (o,  and  that  there  exifted  fome  particular  law,  or 
rather  feries  of  laws  or  legiilative  paragraphs,  by  which 
this  freedom  was*  defined  and  carefully  fecured ;  and  as 
the  liberty  of  writing  happened  at  that  time  to  be  carried 
very  far,  and  to  excite  a  great  deal  of  attention,  (the  noife 
about  the  Middlefex  Election  had  not  yet  fubfided)  I  par* 
ticularly  wifhed  to  fee  thofe  laws  I  fuppofed,  not  doubting 
but  there  muft  be  fomething  remarkable  in  the  wording  of 
them.  I  looked  into  thofe  Law  Books  I  had  oppor- 
tunities to  come  ac,  fuch  as  Jacob's  and  Cunningham's 
Law  Di£li<marie$i  Wood's  Inftitutes,  and  Judge  Blackftone's 
Commentaries*  I  alfo  found  means  to  have  a  fight  of 
Comyn's  Digeft  of  the  Laws  of  England,  and  I  was  again 
disappointed :  this  Author,  though  his  Work  confifts  of 
five  folio  Volumes,  had  not  had,  any  more  than  the  Authors 
juft  mentioned,  any  room  to  fpare  for  the  intereffing  law  I 
was  in  fearch  of.  At  length  it  occurred  to  me, 
though    not    immediately,    that  this    Liberty    of   the 
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This  kind  of  law  principle,  owing  to  the  ge- 
neral fpirit  by  which  all  parts  of  the  Govern- 
ment are  influenced,  is  even  carried  fo- far,  that 
any  quibble,  or  trifling  circumftance,  by  which 
an  Offender  may  be  enabled  to  flep  afide  and 
efcape,  though  ever  fo  narrowly,  the  reach  of 
the  law,  are  fufficient  to  fcreen  him  from  pu- 
nifhment,  let  the  immorality  or  intrinfic  guilt 
of  his  conduct  be  ever  fo  openly  admitted  (*). 

Such  a  narrow  circumfcription  of  the  exer- 
tions of  the  Government,  is  very  extraordinary : 
it  does  not  exift  in  any  Country  but  this ;  nor 

prefs  was  grounded  upon  its  not  being  prohibited, 
—that  this  want  of  prohibition  was  the  fole,  and  at 
the  fame  time  folid,  foundation  of  it.  This  led 
me,  when  I  afterwards  thought  of  writing  fomething  upon 
the  Government  of  this  Country,  to  give  the  definition  of 
the  freedom  of  the  prefs  which  is  contained  in  p.  296,  297 : 
adding  to  it  the  important  confideration  of  all  adtions  re- 
ipe&ing  publications  being  to  be  decided  by  a  Jury. 

{6)  A  number  of  inftances,  fome  even  of  a  ludicrous 
kind,  might  be  quoted  in  fupport  of  the  above  obferva- 
tionl  Even  only  a  trifling  flaw  in  the  words  of  an  Indict- 
ment, is  enough  to  make  it  void.  The  reader  is  alfo  re- 
ferred to  the  fad  mentioned  in  .the  note,  p.  180,  and  to 
that  in  p.  317,  318,  of  this  Work. 

I  do  not  remember  the  name  of  that  party  Writer  who, 
having  publifhed  a  treafonable  writing  in  regard  to  which 
he  efcaped  pumlhment,  ufed  afterwards  to  anfwer  to  his 
friends,  when  they  reproached  him  with  his  raihnefs,  Ibwio 
f  <was  'writing  within  m  inch  rf  the  gallows.      The  law 
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could  it.  The  fituation  of  other  Governments 
is  fuch  that  they  cannot  thus  allow  themfelves 
to  be  fliut  out  of  the  unbounded  fpace  unoccu- 
pied by  any  law,  in  order  to  have  their  motions 
confined  to  that  fpot  which  exprefs  and  previ- 
oufly  declared  pfovifions  have  chalked  out. 
The  power  of  thefe  Governments  being  con- 
ftantly  attended  with  more  or  lefs  precariouf- 
nefs,  there  muft  be  a  degree  of  difcretion  an- 
fwerabl*  to  it  (a). 

The  foundation  of  that  law  principle,  or 
doftrine,  which  confines  the  exertion  of  the 
power  of  the  Government  to  fuch  cafes  only  as 
are  expreffed  by  a  law  in  being,  was  laid  when 
the  great  Charter  was  paffed :  this  reftridion 
was  implied  in  one  of  thofe  general  impartial 
articles  which  the  Barons  united  with  the 
People  to  obtain  from  the  Sovereign.  The 
Crown,  at  that  time,  derived  from  its  foreign 

being  both  afcertained  and  firi&ly  adhered  to,  he  had  been 
enabled  to  bring  his  words  and  pofitions  fo  nicely  within 
compafs. 

(a)  Jt  might  perhaps  alfo  be  proved,  that  the  great  lenU 
ty  ufed  in  England  in  the  adminiftration  of  criminal  Juf-. 
ticc,  both  in  regard  to  the  raildnefs,  and  to  the  frequent 
remitting,  of  punifhments,  is  efientially  connected  with 
the  fame  circumftance  of  the  /lability  of  the  Government. 
Experience  (hews  that  it  is  needlefs  to  ufe  any  great  degree 
of  harihnefs  and  feverity  in  regard  to  Offenders ;  and  the 
Supreme  governing  authority  is  under  no  neceulty  of  fhew- 
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dominions,  that  liability  and  inward  ftrength 
in  regard  to  the  Englifh  Nation,  which  is  now 
in  a  fecret  hidden  manner  annexed  to  the  Civil 
branch  of  its  Office,  and  which,  though  operat- 
ing by  different  means,  continues  to  maintain 
that  kind  of  confederacy  againft  it,  and  union 
between  the  different  Orders  of  the  People. 
By  the  article  in  Magna  Charta  here  alluded  to, 
the  Sovereign  bound  itfelf  neither  to  go,  nor 
fend,  upon  the  Subject,  otherwife  than  by  the 
Trial  of  Peers,  and  the  Law  of  the  land  (a). 
This  Article  was  however  afterwards  difre- 
garded  in  praftice,  in  confequence  of  the  law- 
ful efficiency  which  the  King  claimed  for  his 
Proclamations,  and  efpecially  by  the  inftitution 
of  the  Court  of  Star  Chamber,  which  grounded 
its  proceedings  not  only  upon  thefe  Proclama- 
tions, but  alfo  upon  the  particular  rules  it  chofe 
to  frame  within  itfelf.  By  the  abolition  of  this 
Court  (and  alfo  of  the  Court  of  High  Com- 
miffion)  in  the  reign  of  Charles  the  Firft,  the 
above  provifion  of  the  Great  Charter  was  put 
in  a&ual  force ;   and  it  has  appeared  by  the 

ing  tke  Subordinate  Magi  (trades  any  bad  example  in  chat 
refpeft. 

(*)..;.  Nee  fuptr  eum  ibimus%  nee  fuper  turn  mktemus, 
nifi  per  legale  judicium  parium  vet  per  legem  terra.  Cap. 
XXIX. 
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:  event,  that  the  very  extraordinary  reftriAba 
'  upon  the  governing  authority  ws  are  alluding 
to,  and  its  execution,  are  no  more  than  what  the 
intrinfic  iituatian  of  things,' and  the  ftreijgth  of 
the  Confutation,  can  bear  (£). 

The  law  do&rine  we  have  above  defcribed, 
*nd  its  being  ftri&ly  regarded  by  the  High 
governing  authority,  I  take  to  be  the  m6ft 
"'  charafteriftic  circumftance  in  the  Englifli  Go? 
vernment,  and  the  raoft  pointed  proof  that  can 
be  given  of  the  true  freedom  which  is  the  con-: 
fequence  pf  its  frame.  The  practice  of  the 
Executive  authority  thus  to  fquaTe  its  motions 
upon  fuch  laws,  and  fuch  only,  as  aye  afcer- 
tained  and  declared  beforehand,  cannot  be  the 
refult  of  that  Jrind  of  liability  which  the  Crowu 

(A)  The  Court  of  Star  Chamber  was  like  a  Court  of 
Equity  in  regard  to  criminal  matters :  it  took  upon  fcfelf 
to  decide  upon  tjiofe  cafes  of  offence  upon  which  the  ufoal 
Courts  of  Law,  when  uninfluenced1  by  the  Crown,  refufed 
to  decide,  either  on  account  of  th*  filence  of  the  laws  in 
being,  or  of  the  particular  rules  they  had  eftabtifhed  within 
themfdves  ;  which  is  exaftly  the  office  of  die  Court  of 
Chancery  (and  of  the  Exchequer)  in  regard  to  matters  of 
property.  (See  back,  p.  138).  The  great  ufcfulnefs  of 
Courts  of  this  kind,  has  caufed  the  Courts  of  Equity  in 
.  regard  to  civil  matters,  to  be  fupportcd  and  continued ; 
but  experience  has  (hewn,  as  is  above  obferved,  that  no 
l  effential  inconvenience  can  arife  from  the  Sabjcft  being  in- 
dulged with  the  very  great  freedom  he  has  acquired  by 
the  total  abolition  of  all  arbitrary  or  provifional  Courts 
in  regard  to  criminal  matters. 
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fright  derive  from  bekjg  fupportfd  bj*  a* 
an»c4  force,  or  as  the  abovemmttofted Author 
has  e^prcffed  if,  frpn*  the.  Sovereign  bf mg  the 
General  of  an  army ;  fuch  a  rule  of  a&ing  is 
even  contradictory  to  tte  office*  of  a  General : 
the  operatipn*  of  a  Genera)  eminently  depend 
for  their  fucc?fs>  on  their  being  fiiddGQ^qibrc-r 
ten,  attended  by  furpri*?. 

In  general,  that  liability  of  the  power  of  the 
Englifh  Crown,  ws  have  defcrib$d,  cannot 
be  the  refult  of  that  kind,  qf  ftreogth 
which  arifes  from  an  armed  force  ;  the 
kind  of  ftrength  which  is  conferred  by  Juch 
a  weapon  as  an  army,  is  too  uncertain,  too  com-  • 
plicate,  tocf  liable  to  accidents;  in  a  word,  it 
falls  infinitely  fhortof  that  degree  of  fteadinefs 
which  is  neceffary  to  counterbalance,  and  at  laft , 
quiet,  thofe  extenfive  agitations  in  the  People 
which  fometimes  feem  to  threaten  the  deftruc- 
tion  of  ordjer  and  Government*  An  araly,  if 
its  fuppoxt  be  well  directed,  may  be  ufeful  to 
prevent  this  reftleffnefs  in  the  People  from  be- 
ginning taexift;  but  it  cannot,  keep  it  within  » 
bounds,  when  it  has  once  taken  place. 

If  from  general  arguments  and  confidera- 
tkns,  we  pafs  to  particular  fads,  wc  ihall 
actually  find  that  the  Crown,  in  England,  docs 
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not  rely  for  its  fupport,  nor  ever  has  relied, 
upon  the  army  of  which  it  has  the  command* 
From  the  earlieft  times,  that  is,  long  before  the 
invention  of  (landing  armies  among  European 
Princes,  the  Kings  of  England  poffeffed  an  au- 
thority certainly  as  full  and  extenfive  as  that 
which  they  do  now  enjoy.  After  the  weight 
they  derived  from  their  poffeflions  beyond  fea 
had  been  loft,  a  certain  arrangement  of  things 
began  to  be  formed  at  home  which  fupplied 
them  with  a  ftrength  of  another  kind,  though 
not  lefe  folid  :  and  they  began  to  derive  from 
the  Civil  branch  of  their  regal  Office  that  fe- 
curc  power  which  no  other  Monarchs  had  ever 
poffeffed,  except  through  the  affiftance  of  Le- 
gions and  Praetorian  guards,  or  of  armies  of 
Janiffaries,  or  of  Strelitzes. 

The  Princes  of  the  Houfe  of  Tudor,  to  fpeak 
of  a  very  remarkable  period  in  the  Englifli 
Hiftory,  though  they  had  no  other  vifible  pre- 
fent  force  than  inconfiderable  retinues  of  fer- 
vants,  were  able  to  exert  a  power  equal  to  that 
of  the  moft  abfolute  Monarchs  who  ever  did 
reign,  equal  to  that  of  the  Domitians  or  Com* 
tnodufes,  or  of  the  Amuraths  or  Bajazets  : 
nay,  it  even  was  fuperior,  if  we  confider  the 
flow  fteadinefs  and  outward  fliow  of  legality 
with  which  it  was  attended  throughout. 
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The  (land  which  the  Kings  of  the  Houfe  of 
Stuart  were  able  to  make,  though  unarmed, 
and  only  fupported  by  the  civil  authority  of 
their  Office,  during  a  long  courfe  of  years, 
againft  the  reftlefs  fpirit  which  began  to  aftu^ 
ate  the  Nation,  and  the  vehement  political  and 
/eligious  notions  that  broke  cfut  in  their  time, 
is  ftill  more  remarkable  than  even,  the  exorbi- 
bitant  power  of  the  Princes  of  the  Houfe  of 
Tudor,  during  whofe  reign  prepofleffions  of 
quite  a  contrary  nature  were  univerfal. 

The  flruggle  opened  with  the  reign  of  James 
the  Firft  :  yet,  he  peaceably  weathered  the  be- 
ginning ftorm,  and  transmitted  his  authority 
undiminifhed  to  his  Son.    Charles  the  Firft  was 
indeed  at  laft  crufhed  under  the  ruins  of  the 
Conftitution ;   but  if  y/e  confider   that,  after 
making  the  important  national  conceffions  cpn- 
tained  in  the  Petition  of  right,  he  was  able,  Angle* 
and  unarmed,  to  maintain  his  ground  without  - 
lofs  or  real  danger  during  a  fpace  of  eleven  years, 
that  is,' till  the  year  1640  and  thofe  that  fol-' 
lowed,  we  fhall  be  inclined  to  think  that,  had 
he  been  better  advifed,  he  might  have  avoided  . 
the  misfortunes  that  befell  him  at  length. 

Even  the  events  of  the  reign  of  James  the  . 
Second  afford  a  proof  of  that  folidity  which  is 
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annexed  to  the  authority  of  the  Englifh  Crown. 
Notwithftanding  the  whole  Nation,  not  except- 
ing the  army,  were  in  a  manner  unanimous 
againft  him,  he  was  able  to  reign  full  four 
years,  ftanding  finglc  againft  all,  without 
meeting  witfi  any  open  refiftance.  Nor  was 
fuch  juftifiable  and  neceflary  refinance  eafily 
brought  ab&ut  at  length  (a).  Though  it  is  not 
to  be  doubted  that  the  dethroning  of  James  the 
Second  would  have  been  effe&ed  in  the  iffue^ 
and  perhaps  in  a  very  tragical  manner,  yet,  if 
it  had  not  been  for  the  affiftance  of  the  Prince 
of  Orange,  the  event  would  certainly  have  been  ' 
poftponed  till  a  few  years  later*  That  autho- 
rity on  which  James  relied  with  fo  much  con- 

(a)  Mr.  Humtf  is  rather  too  anxious  in  his  wifh  to  ex- 
culpate James  the  Second.  He  begins  the  conclufive  cha* 
rafter  he  gives  of  hint,  with  reprefenting  him  as  a  Prince 
•tybm  «u  may  /Aptly  pronounce  mart  unfirtuuati  tbnn  criminal* 
If  we  confider  the  folemn  engagements  entered  into,  not 
by  his  predecefibrs  only,  but  by  himfdf,  which  this  Prince 
endeavoured  to  break,  how  cool  and  deliberate  his  attack 
on  the  liberties  and  religion  of  the  People  was,  how  un- 
provoked the  attempt,  and  in  fliort  bow  totally  deftitute 
he  was  of  any  plea  of  felf-defence  or  neceffity,  a  plea  to 
which  mot  of  the  Princes  who  have  been  at  variance  with 
their  Subjects  had  fome  fort  of  more  or  lefs  dUtant  claim, 
we  (hall  look  upon  him  as  being  perhaps  the  guiltieft  Mo- 
narch chat  ever  extfted. 
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fkdeoce)  was  toot  annihilated  at  the  time  it  was", 
otherwife  than  by  a  ready  and  ctmfiderable 
armed  force  being  brought  againft  it  from  the 
other  fide  of  the  Sea,  like  a  folid  Fortrefe,  which, 
though  without  any  vifible  out-works,  requires, 
in  order  to  be  compelled  to  furrender,  to  be 
battered  with  cannon. 

If  we  look  into  the  manner  in  which  this 
Country  has  been  governed  fince  the  Revolu- 
tion, we  fliali  evidently  fee  that -it  has  not  been 
by  means  of  the  army  the  Crown  has  under  its 
command,  that  it  has  befcn  able  to  preferve  anA 
exert  its  authority.  It  is  not  by  meaas  of  their 
Soldiers  that  the  Kings  of  Great  Britain  pre- 
vent the  manner  in  which  elections  are  carried 
on,  from  being  hurtful  to  them  ;  for,  thefe  Sol- 
diers muftmove  from  the  places  of  ele&ionone 
day  before  fuch  ele&ions  are  begun,  and  not  re- 
turn till  one  day  after  they  are  fiftifhed.  It 
is  not  by  means  of  their  military  force  that 
they  prevent  the  feveral  kinds  of  civil  Magi* 
ftracies  in  the  Kingdom  from  invading  and  left 
fening  their  prerogative ;  for  this  military  fotct 
is  not  to  a&  till  called  for  by  thefe  latter,  ao4 
under  their  direction.  It  is  not  by  means  of 
their  army  that  they  lead  the  two  Branches  of 
the  LegHlaturc  into  that  refpeft  of  their  regal  au- 
thority we  have  before  defcribed ;  fince  ea'ct 
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of  thcfe  two  Branches,  feverally,  is  pofleffed  with 
an  annual  power  of  difbandingthis  army  (a). 

There  is  another  circumftance,  which  ab- 
ftra&edly  of  all  others,  makes  it  evident 
that  the  executive  authority  of  the  Crown 
as  not  fupported  by  the  army  :  I  mean  the  very 
lingular  fubje&ion  in  which  the  military  is  kept 
in  regard  to  the  civil  power  in  this  Country. 

In  a  Country  where  the  governing  authority 
in  the  State  is  fupported  by  the  army,  the  mi- 
litary profeffion,  who,  in  regard  to  the  other 
profeffions,  have  on  their  fide  the  advantage  of 
prefent  force,  being  now  moreover  counte- 
nanced by  the  law,  immediately  acquire,  or  .ra- 
ther afiume,  a  general  afcendency;  and  the 
Sovereign,  far  from  wifhing  to  difcourage  their 
claims,  feels  an  inward  happinefs  in  feeing 
that  inftrument  on  which  he  refts  his  authority, 
additionally  ftrengthencd  by  the  refped:  of  the 

[a)  The  generality  of  the  People  have  from  early  times 
been  fo  little  accuftomed  to  fee  any  difplay  of  force  ufed  f 
influence  the  debates  of  the  Parliament,  that  the  attempt 
made  by  Charles  the  Firft  to  feize  the  five  Members,  at- 
tended by  a  retinue  of  about  two  hundred  Servants,  wat 
the  a&ual  fpark  that  fet  in  a  blaze  the  heap  of  combufli- 
l>les  which  the  preceding  contefts  had  accumulated.  The 
Parliament,  from  that  fa&,  took  a  pretence  to  make  mill* 
tary  preparations  in  their  torn;  and  then  the  civil  war 

began, 

j 
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People,  and  receiving  a  kind  of  legal  fendion 
from  the  general  outward  confent. 

And  not  only  the  military  profeflion  at  large, 
but  the  individuals  belonging  to  it,  alfo  claim 
perfonally  a  pre-eminence :  chief  Commanders, 
Officers,  Soldiers  or  JanifTaries,  all  claim  in 
their  own  fpheres,  fome  fort  of  exclufive  privi- 
lege :  and  thefe  privileges,  whether  of  an  hono- 
rific, or  of  a  more  fubftantial  kind,  are  violent- 
■  ly  afierted,  and  rendered  grievous  to  the  reft  of 
the  Community,  in  proportion  as  the  affiftance 
of  the  military  force  is  more  evidently  neceffary 
to,  and  more  frequently  employed  by,  the  Go- 
vernment. Thefe  things  cannot  be  other- 
wife. 

Now,  if  we  look  into  the  fads  that  take  place 
in  England,  we  fhall  find  that  a  quite  different 
order  prevails  from  what  is  above  defcribed. 
All  Courts  of  a  military  kind  are  under  a  con- 
ftant  fubordination  to  the  ordinary  Courts  of 
Law.  Officers  who  have  abufed  their  private 
power,  though  only  in  regard  to  their  own  Sol- 
diers, may  be  called  to  account  before  a  Court 
of  Common  Law,  and  compelled  to  make  pro- 
per fatisfa&ion.  Even  any  flagrant  abufe  of 
authority  committed  by  Members  of  Courts 
Martial,  when  fitting  to  judge  their  own 
people,  and  determine  upon  cafes  of  a  bare  mi- 
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Ifctry  ki*iJ,;make*  them  liable  to  the  ammacfver* 
fioo  of  the  civil  Judge  (*). 

{*)  A  great  number  of  tnftances  mi£it  be  produced  t# 
prove  the  above  mentioned  fobjc&ott  of  the  €rvil  to  thi* 
military  power,  I  fliall  introduce  one  which  h  particularrjr 
remarkable :  I  meet  with  it  in  the  periodical  publications 
Of  the  year  17$. 

A  Lieutenant  of  Marines,  whole  name  was  F*ye,  had 
been  charged,  while  in  the  Weft  Indies,  with  tiotttempt  of 
^rders,  for  having  refuted,  when  ordered  by  the  Captain 
to  aflift  another  Lieutenant  in  carrying  another  Officer  pri- 
foner  on  board  the  Ship ;  the  two  Lieutenants  wanted  to 
have  the  Captain  give  the  order  in  writing.  For  this  Lieu- 
tenant Ftye  was  tried  at  Jamaica  by  a  Court  Martial,  and 
fentenced  to  fifteen  years  imprifonment,  befides  bring  de- 
clared incapable  of  fervxng  the  King.  He  was  bronght 
home;  and  his  cafe,  after  being  laid  before  the  Privy 
Council,  appearing  in  a  joftifiable  light,  he  was  releafed. 
Some  time  after  he  brought  ah  aftion  againft  Sir  GsWotdr 
Ogle,  who  had  fat  as  Prefident  to  the  above  Court  Martial* 
and  had  a  verdift  in  his  favour  for  one  thoufaad  pounds 
damages  (it  was  alio  proved  that  he  had  been  kept  font* 
teen  months  in  the  moft  fevere  confinement  before  he  was 
brought  to  his  Trial.)  The  Judge  moreover  infoVmod  hint 
that  he  was  at  liberty  to  bring  his  a&ion  againft  any  of 
the  Members  of  the  faid  Court  Martial  he  could  meet  with. 
The  following  part  of  the  affair  is  (till  more  remarkable* 

Upon  application  made  by  Lieutenant  Trye,  Sir  John 
Willes,  Lord  Chief  Juftice  of  the  Common  Pleas,  iflbed 
his  Writ  againft  Admiral  Mayne,  and  Captain  Rtnt$mt  two 
of  the  perfons  who  had  fat  in  the  above  Court  Martial,  who 
happened  to  be  at  that  time  in  England,  and  were  M»h 
ber  of  the  Court  Martial  that  was  then  fitting  at  &apt~ 
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*To  the  above  fads  concerning  the  pre-emU 
Hence  of  the  Civil  over  the  Military  Power  at 
large,  it  is  needlefs  to  add  that  all  offences  com* 

ford,  of  which  Admiral  Jtfgwr  was  moreover  Prefident* 
and  they  were  arretted  immediately  after  the  breaking  mf 
of  the  Court.  The  other  Members  refented  highly  what 
they  thought  the  tnfult :  they  met  twice  on  the  fubjeft  % 
and  came  to  certain  Refobstiens,  which  the  Judge  Advocate 
Was  directed  to  deliver  to  the  Board  of  Admiralty,  in  order 
to  their  being  laid  before  the  King.  I*  thefe  resolutions 
they  demanded  "  fatisfa&ion  for  the  high  \nfult  on  theia 
«*  Prefident,  from  all  perfons,  how  high  foerer  in  office, 
"  who  have  fet  on  foot  this  arreft,  or  in  any  degree  ad* 
"  vifed  or  promoted  it:9'*— moreover  complaining,  that,  by 
the  faid  arreft,  "  the  order,  discipline  and  government  of 
«  his  Majefty's  armies  by  Sea  was  diifolved,  and  the  Sct- 
•*  cnte  13  Car.  II.  made  null  and  void/' 

The  altercations  on  that  account  laded  fome  months. 
At  length  the  Court  Martial  thought  it  neceflkry  to  fub. 
mit  f  and  they  fent  to  Lord  Chief  Joftice  Willes,  a  letter 
figned  by  the  Seventeen  Officers,  Admirals  and  Comman- 
ders, who  compofed  it,  in  which  they  acknowledged  that 
"  the  reflations  of  the  16  and  21  May  nvere  unjujl  and  un» 
«  warrantable,  and  da  aft  pardon  of  his  Lord/hip,  and  tin 
*<  <wbeU  Court  of  Common  Pitas,  for  tbt  indignity  offered  H 
•*  Urn  and  the  Court?  . 

This  letter  Judge  Willes  read  in  the  open  Court,  and  di* 
reded  the  fame  to  be  registered  in  the  Remembrance  Of- 
fice, "  as  a  memorial  to  tbt  prefent  and  futurt  ages,  than 
"  whoever  fat  themfilves  abet*  the  Law,  will,  in  the  en  J, 
<«  find  tbatnfehtet  omfiaken"  The  letter  from  the  Court 
Martial,  together  with  Judge  Willes'*  acceptation,  were  in* 
ftrted  in  the  next  Gazette,  15th  November  1746. 

Hh 
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mitted  by  perfons  of  the  military  profeffion.  in 
regard  to  individuals  belonging  to  the  other 
claffes  of  the  People,  are  to  be  determined  upon 
by  the  Civil  Judge.  Any  ufe  they  may  make 
of  their  force,  unlefs  exprefsly  applied' to,  and 
direded,  by  the  Oivil  Magiftrate,  let  the  occa- 
(ton  be  what  it  may,  makes  them  liable  to  be 
convicted  of  murder  for  any  life  that  may  have 
been  loft.  Pleading  the  duties  or  cuftoms  of 
their  profeffion  in  extenuation  of  any  offence, 
is  a  plea  which  the  Judge  will  not  fo  much  as 
underftand.  Whenever  claimed  by  the  Civil 
power,  they  muft  be  delivered  up  immediately; 
Nor  can  it,  in  general,  be  faid,  that  the  coun- 
tenance fhewn  to  the  military  profeffion  by 
the  Ruling  power  in  the  State,  has  conftant- 
ly  been  fuch  as  to  infpire  the  bulk  of  the  People 
with  a  difpofition  tamely  to  bear  their  a&s  of 
oppreffion,  or  to  raife  in  Magiftrates  and 
Juries  any  degree  of  pre-poficflion  fufficient  to 
lead  them  always  to  determine  with  partiality 
in  their  favour  (0). 

{a)  The  Reader  may  fee  in  the  publications  of  the  year 
1770,  the  clamour  that  was  raifed  on  accoontof a  General 
in  the  army  (Gen.  G  an  fell)  having  availed  himfelf  of  tht 
vicinity  of  his  Soldiers  to  prevent  certain  SherifrVOffipei? 
from  executing  an  arrefl  upon  his  perfoa,  at  Whitehall  - 
Jt  however  appeared  that  the  General  had  done  nothing  . 
more  than  put  forth  a  few  of  his  Man  in  order  to  perpUx 
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The  fubje&ion  of  the  Military  to  the  Civil 
power,  carried  to  that  extent  it  is  in  England, 
is  another  charadreriftic  and  diftin&ive  circum* 
(fence  in  the  Englifli  Government. 
•  It  is  fufficiently  evident  that  a  King  does  not 
look  to  his  army  for  his  fupport,  who  takes  fo 
little  pains  to  bribe  and  unite  it  to  his  in- 
terest 

In  general,  if  we  confider  all  the  different 
circumftances  in  the  Englilh  Government,  we 
fhall  find  that  the  army  cannot  poffibly  procure 
to  the  Sovereign  any  permanent  ftrength,  any 
ftrength  upon  which  he  can  rely,  and  from  it 
expedt  the  fuccefs  of  any  future  and  diftant 
meafures. 

The  public  notoriety  of  the  Debates  in  Par- 
liament, induces  all  individuals,  Soldiers  as 
well  as  others,  to  pay  fome  attention  to  poli- 
tical fubjedts;  and  the  liberty  of  fpeaking, 
printing,  and  intriguing,  being  extended  to 
every  order  of  the  Nation  by  whom  they  are  fur- 
rounded,  makes  them  liatle  to  imbibe  every 

and  aftonHh  the  Sheriff's  Officers ;  and  in  the  mean  time 
he  took  an  opportunity  for  himfelf  to  flip  out  of  the  way. 
The  violent  clamour  we  mention,  was  no  doubt  owing  to 
the  party,  fpirit  of  the  time ;  but  it  neverthclefs  ihew» 
what  the  notions  of  the  bulk  of  the  People  were  on  th# 
fuhjeft*    ... 

Hh  2 
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notion  that  may  be  diredly  contrary  to  the  views 
of  that  Power  which  keeps  them.. 

The  cafe  would  be  ftill  worfe  if  the  Sove- 
reigns was  engaged  in  a  conteft  with  a  very  nu- 
merous part  of  the  Nation.  The  general  con- 
cern would  increafe  in  proportion  to  the  vehe- 
mence q£  the  Parliamentary  Debates  :  Indivi- 
duals, in  all  the  different  claffes  of  the  Public* 
would  tty  their  eloquence  cm  the  fame  fubjedb  ^ 
and  this  eloquence  would  be  in  great  meafure- 
exerted,  during  fuch  interesting  times,  in  mak- 
ing converts  of  the  Soldiery  i  thefe  evil§  the 
Sovereign  could  not  obviate,  not  even  know, 
till  it  lhould  be  in  every  refpeft  too  late.  A 
Prince  engaged  in  the  conteft  wefuppofe,woul4 
fcarcely  have  completed  his  firft  preparations, 
—his  projeft  would  fcarcely  be  half  ripe  for 
execution,  before  his  army  would  be  taket* 
from  hint*  And  the  more  powerful  this  army 
might  be,  the  more  adequate,  feemingly,  from, 
its  numbers,  to  the  taflt  it  is  intended  for,  the- 
more  open  it  would  be  to  the  danger  we  met--' 
tion* 

Of  this,  James  the  Second  n*ade.a  vejff  «r , 
markable  experiment.  He  had  augmented  hi*- 
army  to  the  number  of  thirty  thoufand.  B«t? 
when  the  day  finally  came  in  which  their  fup- " 
port  was  to  have  been  ufeful  to  .him,  foine  dc*. 
ferted  to  the  enemy ;  others  threw  their  anas  ^ 
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and  thofe  who  continued  to  ftand  together, 
Shewed  more  inclination  to  be  fpedators  of, 
than  agents  in,  the  conteft  In  fliort,  he  gave 
all  over  for  loft,  without  making  any  manner 
«f  trial  of  thefr  affiitance  (ay 

(a)  The  army  made  load  rejoicings  o«  the  day  of  the  , 
acquittal  of  the  Bi/bops,  even  in  the  prefence  of  the  King, . 
who  had  purpofely  repaired  to  Honnflow  He*th  on  that' 
day.     He  had  not  been  able  to  bring  a  fingle  regiment  to 
declare  an  approbation  of  his  meafnres  in  regard  to  the  ■ 
Teft  and  penal  Statutes.     The  celebrated  ballad  tero  Zero 
-litiibulero,  which  is  reported  to  have  had  fiich  an  influence 
on  the  minds  of  the  people  at  that  time,  and  of  which 
Bflhop  Burnet  fays,  "  nevtr  perhaps  fo  Jlight  a  thing  hadfi 
"great  an  effeff*  originated  .in   the  army:  "tbeivhok 
4t  army,  and  at  loft  people  hoth  in-City  and  Country*  were  per- 
*'  fetually  fining  it" 

To  a  King  of  England  engaged  in  a  projeft  againft 
public  liberty,  a  nomeroas  army,  *eady  formed  before  * 
hand,  noft,  in  the  prefent  Situation  of  things,  prpve  a  very . 
great  impediment?  he  -cannot  poffibly  give  his  attention  to 
the  proper  management  of  it :  the  lefs  fo,  as  his  meafures 
for  that  jarpofe  mofi  often  be  contradi&ary  to  thofe  he  is 
to  purine  with  the.  reft  of  the  People. 

If  a  King  of  England,  wiftiing  to  fet  afide  the  prefent 
Conititution,  and  to  affimilate  his  power  to  that  of  the 
other  Sovereigns  of  Europe,  was  to  do  me  the,  honour  to 
confnlt  me  as  to  the  means  of  obtaining  fucctfs,  I  would 
recommend  tp  him,  as  his  flrft  preparatory  ftep,  and  before 
his  £gal  projqft  i?  even  fufpe&ed,  to  diiband  his  army, 
peeping  only  a  tfrong  guard,  not  exceeding  twelve  hundred 
Men.  'fins  done/he  might,  by  means  of  the  weight  and 
advantages  of  his  place,  fet  fiimfelf  about  undermining  fach 

Hh  3 
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From  all  the  fafts  before  introduced,  it  i*{ 
evident  that  the  poy^er  of  the  C*own,  in.Eng-i 
land,  bears  upon  foundations  that;  are  quite  pen 
culiar  to  it,  and  that  its  feeurity  and  ftrength. 
are  obtained  by  means  totally  different  from 
thofe  by  which  the  fame  advantages  are  fo  in- 
completely procured,  and  fo  deeply  paid  for, 
in  other  Countries. 

It  is  without  the  affillance.of  an  armed  force 
that  the  Crown,  in  England,  is  able  to  mani- 
fell  that  fearlefihefs  of  particular  individuals^ 
or  whole  clafles  of  them,  with  which  it  dif-. 
charges  its  legal  functions  and  duties.  It  is, 
without  thc.affiftance  of  an  armed  force,  it  is 

conflitutional  laws  as  he  diflikes $  ufing  as  much  temper 
as  he  can,  that  he  may  have  the  more  time  to  proceed. 
And  when  at  length  things  fhould  be  brought  to  a  crilis, 
then  I  would  advife  him  to  form  another  army,  out  of 
thofe  friends  or  clafs  of  the  People  whom  the  turn  and 
incidents  of  the  preceding  Contefts,  will  have  linked  and 
rivetted  to  his  intereft :  with  this  army  he  might  now  take 
his  chance :  the  reft  would  depend  on  his  generalfiiip : 
and  even  in  a  great  meafure  on  his  bare  reputation  in  that 
fdpeft. 

This  advice  to  the  King  of  England  I  fuppofe,  I  would 
however  conclude  with  obfervingto  him,  that  his  fituation 
is  as  advantageous,  to  the  full,  as  that  of  any  King  upon 
earth,  and  upon  the  whole,  that  all  the  advantages  that  can 
poffibly  arife  from  the  fuccefs  of  his  plan,  cannot  mak<  U 
Worth  his  while  to  undertake  it,. 


O  F    E  N  G  L  A  N  D.       .  47* 

able  to  counterbalance  the  extenfive  and  tint d* 
{trained  freedom  of  the  People,  it  is  able  to  exert 
that,  refilling  flrength  which  conftahtly  keeps'* 
increafing  in  a  fuperior  proportion  to  the  force 
by  which  it  is  oppofed,  that  ballafting  power 
by  which,  in  the  midft  of  boiflerous  winds  and 
gales,  it  recovers  and  tights  again  the  Veffel 
of  the  State  (a). 

It  is  from  the  Civil  branch  of  its  Office,  the 
Crown  derives  that  ftrength  by  which  it 
fubdues  even  the  Military  power,  and  keeps  it 
in  a  ftateof  fubjedion  to  the  Laws  unexampled 
in  any  other  Country.  It  is  from  an  happy*  ar- 
rangement of  things,  it  derives  that  uninter- 
rupted fteadinefs,  that  invifible  folidity,  which 
procures  to  the  Subject  both  fo  certain  a  pro- 
tection, and  fo  extenfive  a  freedom.  It  is  from 
the  Nation,  it  receives  the  force  with  which  it 


[a)  There  is  a  number  of  circtrmftances  in  the  Engliih 
Government  which  thofe  perfons  who  wifh  for  fpcculative 
meliorations,  fuch  as  Parliamentary  reform,  or  other  changes 
J  of  a  like  kind,  do  not  perhaps  think  of  taking  into  confidera- 
tion.  If  fo,  they  are,  in  their  proceedings,  in  danger  of 
meddling  with  a  number  of  firings,  the  exigence  of  which 
they  do  not  fufpeft.  While  they  only  mean  reformation 
and  improvement,  they  are  in  danger  of  removing  the 
Taliftntp  on  which  the  exiftence  of  the  Fabric  depends,  or, 
like  King  Nifus's  daughter,  of  catting  off  the  fatal  hair 
with  whkh  the  fate  of  the  City  is  connected. 

Hh  4 
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governs  the  Nation.    Its  idfefjcv*  are,  «44oid, 

^aod  not  cpmpulfion,-^fcrc  a^aipp,  and  o^t 

.  fear, — and  it  continues  to  faign  through?  die 

play,  the  ftruggjc,  of  tho  voluntary  paffio^s  of 

thofe  who  pay'obedience  to  it  (py  \ 


CHAP-      XVH.      <    i 
Hvwfar  the  examples  ofNatms  who  have  loj  tUlr 
liberty,  are  applicable  to  England* 

EVERY  Government,  thofe  Writers  obferve 
who  have  treated  thefe  fubjeds,  contain* 
ing  within  itfelf  the  efficient  caufc  of  its 
ruin,  a  caufe  which  is  eflentially  conQedted  with 
thofe  very  circumftances  that  had  produced  its 
profperity ,  the  advantaged  attending  the  Englifh 
Government  cannot  therefore,  according  to  thefe 
Writers,  exempt  it  from  that  hidden  defeat 
which  is  fecretly  working  its  ruin ;  and  M.  de 
Montefquieu,  giving  his  opinion  both  on  th$ 
effeft  and  the  caufe,  fays,  "the  EnglifliCon- 
ftitution   will  lofe   its    liberty,   will    perifh: 

(a)  Many  perfons,  fatisfied  with  feeing  the  elevation  and 
upper,  parts  of  a  building,  think  it  immaterial  to  give  a  look 
under  ground,  and  notice  the  foundation.  Thofe  Readers 
therefore  who  choofe,  may  confider  the  long  Chapter 
that  has  jnft  been  concluded,  as  a  kind  of -foreign  digfeffibq, 
•r  parenthe&j,  in  the  eourfe  of  the  Work. 

5 


t^pHfve  not  Romfe^  Lacedieniofi,  ^and  (Sir- 
3**  thage,  perifhed  ?  Ir  will  peflffi  when'  t£e 
***  Legislative  pbwef  fliall  fiaVe'become  more 
^*  c  corrupt  than  the  Exefcutive.^  7 "         '     } 
Though  I  do  by  no  means  pretend  tfiat* 
any  human  eftabliihment  can  efcape  the  fate; 
"to  which  we  fee  every  thing  in  Nature  isfub- 
]t&,  nor  am  fo  far  prejudice4  by  the  fenfe  I ! 
retitertain  of  the  great  advantage!  of  the  Eng- 
lifh  Government,  as  to  reckon ,  among  them 
that  of  eternity,  I  will  however  obferve  in.  ge- 
neral, that,  as  it  differs  by  its  ftru&ureand  re- 
fources   from  all  thofe,  with  which   Hiftory  • 
makes  us  acquainted,  fo  it  cannot  be  faid  to  be 
liable  to  the  fame  daggers.     To  judge  of  the 
one  frpm  the  other*  is  to  judge  by  analogy 
I  where  no  analogy  is  to  be  found ;  and  my  re- 
fpeft  for  the. author  J  have  quoted  will  not 
hinder  me  fronx  faying,  that  his  opinion  has  not 
the  £ame  weight  with  me  on  this  occafion,  that 
it  hfts(on  many  others. 

Having  negleded,  as  indeed  all  fyflematic 
Writers  upon  Politics  have  done,  very  atten- 
tentively  to  enquire  into  the  real  foundations 
of  Power,  and  of  Government,  among  Man- 
kind* the  principles  he  lays  down  are  ndjt 
jdways  fo  clear,  or  even  fojuft,  as,  we  migjtf 
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have  expe&cd  from  a  Man  of  fo  true  a  genius. 
When  he  fpeaks  of  England,  for  inftance, 
his  obfervations  are  much  too  general :  and 
though  he  had  frequent  opportunities  of  con- 
verting with  Men  who  had  been  perfonally 
concerned  in  the  public  affairs  of  this  Coun- 
try, and  he  had  been  himfelf  an  eye-witnefs  of 
the  operations  of  the  En^l'iAi  Government, 
yet,  when  he  attempts  to  defcribe  it,  he  ra- 
ther tells  us  what  he  conjeftured  than  what 
he  faw. 

The  examples  he  quotes,  and  the  caufes  of 
diffolution  which  he  affigns,  particularly  con- 
firm this   obfervation.     The  Government  of 
Rome,  to  fpeak  of  the  one  which,  having  gra- 
dually, and  as  it  were  of  itfelf,  fallen  to  ruin, 
may  afford  matter  for  exadfc  reafoning,  had  no 
relation  to  that  of    England.    The   Roman 
People  were  not,  in  the  latter  ages  of  the  Com- 
monwealth, a  People  of  Citizens,  but  of  Con- 
querors.   Rome  was  not  a  State,  but  the  head 
of  a  State.    By  the  immenfity  of  its  conquefts, 
it  came  in  time  to  be  in  a  manner  only  an  ac- 
ceflpry  part  of   its  own  Empire.    Its  power 
became  fo  great,  that,  after  having  conferred  it, 
it  was  at  length  no  longer  able  to  refume  it : 
and  from  that  moment  it  became  itfelf  fub-r 
jefted  to  it,  from  the  fame  reafon  that  the  Pro* 
yinces  themfelves  were  fot 
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The  fill  of  Rome,  therefore,  was  aa  event* 
peculiar  to  its  fittfation ;  and  the  change  of  • 
manners  which  accelerated  this  fall,  had  alfp 
an  effed:  which  it  could  not  have,  had  but  in 
that  fame  fituation.    Men  who  had  drawn  to 
themfelvcs  all  the  riches  of  the  World,  could  ; 
no  longer  content  themfelves  with  the  fupper  :. 
of  Fabrichis,    and  the  cottage  of  Cincinna- 
tus.    The  People,  who  were  matters  of  all 
the  corn  of  Sicily  and  Africa,  were  no  longer, 
obliged  to  plunder  their  neighbours  for  their's.  , 
All  poffible  Enemies,  befides,  being  extermi- 
nated, Rome,  whofe  power  was  military,  be-  . 
came  to  be  no  longer  an  army ;  and  that  was 
the   sera  of  her  corruption  :   if,  indeed,   we 
ought  to  give  that  name  to  what  was  the  in- 
evitable cqnfequence  of  the  nature  of  things.  . 

In  a  word,  Rome  was  defliped  to  lofe  her  ' 
Liberty  when  fhe  loft  her  Empire;  and  (ha    , 
was  deftined  to  lofe.  her  Empire,  whenever  flic 
ftiQiild  begin  to  enjoy  it. 

But  England  forms  a  Society  founded  upon 
principles  abfolutely  different.  All  liberty, 
and  power,  are  not  accumulated  as  it  were 
on  one  point,  fo  as  to  leave,  every  where 
elfe,  only  flavery  and  mifery,  confequently 
only  feeds  of  divifion  and  fecret  animofity. 
from  the  one  end  of  the  Ifland  to  the  other 
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the  fame  laws  take  place,  and  the  fame  in- 
tfcrefts  prevail :  the  whole  Nation,  befides, 
equally  concurs  in  the  formation  of  the  Go- 
vernment: no  part,  therefore,  has  caufe  to 
fear  that  the  other  parts  will  fuddeirfy  fupply 
the  neceflary  forces  to  deftroy  its  liberty1;  and 
the  whole  have,  of  courfe,  no  occafion  for  thofe 
ferocious  Kinds  of  virtue  which  are  indifpenfa- 
bly  neceflary  to  thofe  who,  frorh  the  fitaation* 
in  which  they  have  brought  themfelves,  aje 
continually  expofed  to  fiich  dangers,  and  after 
hiving  invaded  every  thing,  muft  abftain  from 
everything. 

The  fituatiori  of  the  People  of  England, 
therefore,  eflentially  differs  from  that  of  the 
Pfcople  of  Rome.  The  form  of  the  Engliftr 
Government  does  not  differ  left  from  that  of; 
the  Roman  Republic;  and  the  great  advan-  : 
tagci  it  has  over  the  latter  for  preferring  the  ' 
liberty  of  the  People  from  ruin;  have  btett^ 
defcribed  at  length  in  the  courfe  of  this  Work  * 

.-Thus;  forinftance,  the  total  ruin  of  the  Ra- 
man Republic  was  principally  brought  about : 
by  the  exorbitant  power  to  which  feveral  of  its'* 
Citizens  were  fucceffively  enabled  to  rife;  In>: 
the  latter  age  of  the  Commonwealth,  thoft  d-A 
tiwns  went  fo  far  as  to  divide -among  tfeiik 
felves  the  dominions  of  the  Republic,  in  mudf  i 
the  fame  manner  as  they  might  have  done  lands 
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of  their  own.    And  to  them,  others  in  a  fliort, 
time  fucceeded,  who  not  only  did  the  fame, 
but  tirho  even  proceeded  to  that  degree  of  ty- 
rannical infolence,  as  to  make  ceffions  to  each 
other,  by  exprefs  and  formal  compafts,  of  the 
lives  of  thoufands  of  their  Fellow-citizens, 
But  the  great  and  conftant  authority  and  weight 
of  the  Crown,  in  England,  prevent,  in  their, 
very  beginning,  as  we  have  feen,  all  misfor- 
tunes of  this  kind;  and  the  reader  may  recol-v 
left  what  has  been  faid  before  on  that  fubjeft. 

At  laft  the  ruin  of  the  Republic,  as  every 
one  knows,  was  completed.     One    of  thofe 
powerful  Citizens  we  mention,  in  procefs  of 
time  found  means  to  exterminate  all  his  com- 
petitors :  he  immediately  aflumed  to  himfelf 
the  whole  power  of  the  State ;  and  eftablifhed 
for  ever  after   an  arbitrary  Monarchy.    But 
fucha  fudden  and  violent  eftablifhment  of  a. 
Monarchical  power,  with  all  the  fatal  ooa- 
iequences    that   would  refult    from  fuch   an' 
event,  are  calamities  which  cannot  take  place. 
in  England  ;  that  fame  kind  of  power  we  fee, 
is  already  in  being ;  it  is  alccrtained  by  fixed 
laws,  and  eftablifhed  upon  regular  and  well*. ' 
known  foundations* 

Nor  i$  there   any  great  danger  that  that* 
power  may,  by  means  of  thafe  legal  prero- 
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gatives  it  already  poffeffes,  (udfl#ily  afloat* 
others,  and  at  laft  openly  make, -itfelf  ab* 
folute.  The  important  privilege  of  grant* 
ing  to  the  Crown  its  neceffary  fupplies,  we? 
have  before  obferved,  is  vefted  in  theNatiofi: 
and  how  extenfive  foever  the  prerogatives  of  a 
King  of  England  may  be,  it  conftantly  lies  id 
the  power  of  his  People  either  to  grant,  or  deny 
him,  the  means  of  exercifing  them. 

This  right  poffefled  by  the  People  of  Eng- 
land, conftitutes  the  great  difference  between 
them,  and  all  the  other  Nations  that  live  un- 
der Monarchical  Governments.  It  likewifc 
gives  them  a  great  advantage  over  fuch  as  are 
formed  into  Republican  States,  and  confers 
on  them  a  means  of  influencing  the  conduft 
of  the  Government,  not  only  more  effectual, 
but  alfo  (which  is  more  in  point  to  the  fub- 
jefi;  of  this  Chapter)  incomparably  more  laft- 
ing  and  fecurq  than  thofe  referved  to  the 
People,  in  the  States  we  mention. 

In  thofe  States,  the  political  rights  which 
ufually  fall  to  the  fhare  of  the  People,  are 
thofe  of  voting  in  general  Affemblies,  either 
when  laws  are  to  be  enaded,  or  Magiftrates 
to  be  eledred.  But  as  the  advantages  arifing 
from    thefe  general  rights  of  giving  votes, 
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are  never  very  clearly  afcertained  by  the  gene- 
rality of  the  People,  fo  neither  are  the  confer 
quences  attending  particular  forms  or  modes  of 
giving  thefe  votes,  generally  and  completely 
underftood.  They  accordingly  never  enter- 
tain any  ftrong  and  conftant  preference  for  one 
method  rather  than  another;  and  it  hence  al- 
ways proves  but  too  eafy  a  thing  in  Republican 
States,  either  by  infidious  propofals  made 
at  particular  times  to  the  People,  or  by  well- 
contrived  precedents,  or*  other  means,  firft  to 
reduce  their  political  privileges  to  mei-e  cere- 
monies and  forms,  and  at  laft,  entirely  to  abolifti 
them. 

Thus,  in  the  Roman  Republic,  the  mode 
which-  was  conftantly  in   ufe  for  about  one' 
hundred  and  fifty  years,  of  dividing  the  Ci- 
tizens into   Centuri*   when    they    gave   their 
votes,  seduced  the,  right  of  the  greater  part 
of  them,  during   that   time,  to  little  more 
than  a  fhadow.    After  the  mode  of  dividing 
them  by  Tribes  had  been  introduced  by  the 
Tribunes,    the  bujk  of  the  Citizens  indeed 
wert  not,  when  it  was  ufed,   under  fo  great 
a  difadvanta^e  as  before ;  but  yet  the  great 
privileges  exercHed  by  the  Magiftrates  in  all 
the    public    aflembfies,    the  power  they  af- 
'  fumed  of -moving  the  Citizens  out  of  one 
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Tribfc  into  another,  and  a  number  of  other 
circumftances,  continued  to  render  the  rights 
of  the  Citizens  more  and  more  ineffectual ;  and 
in  fad  we  do  not  find  that  when  thofe  rights 
i*  ere  at  laft  Entirely  taken  from  them,  they  ex? 
preffed  any  very  great  degree  of  difcontent. 

In  Sweden    (the   former  Government   of 
which  partook  much  of  the  Republican  form) 
the  right  allotted  to  the  People  in  the  Govern- 
ment, was  that  of  fending  Deputies  to  the 
General  States  of  the  Kingdom,  who  were  to 
give  their  votes  on  the  refolutions  that  were  to 
be  taken  in  that  Affembly.    But  the  privilege 
of  the  People  of  fending  fuch  Deputies  was, 
in  the  firft  place,  greatly  diminifhed  by  fever al 
eflential  difadvantages  under  which  thefe  De* 
puties  were  placed  with  refpeft  to  the  Body, 
or  Order,    of   the  Nobles.    The   fame    pri- 
vilege of  the  People  was  farther  leflened  bf 
their  Deputies  being  deprived  of  the  right  of 
freely  laying  their  different  proposals  before 
the  States,  for  their  aflent  or  diflent,  and  attri- 
buting the  exclufive  right  of  framing  fuch 
propofals,  to  a  private  Aflcmbly  which  was 
called  the  Secret-Committee.    Again,  the  right 
allowed  to  the  Order  of  the  Nobles,  of  having 
a  number  of  Members  in  this  Secret  Com* 
mittee  double  to  that  of  all  the  other  Or* 
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<8ers*' taken  together,  rendered  -the  rights  d£ 
the  People  ftill  more  ineffe&uaU  Ac  the  laft 
devolution  th&fe  rights  We  mention  haVe  beea 
ih  a  manner  taken  from  the  People ;  and  they 
do  act  feetnto  have  made  atty  great  efforts  tp 
preferve  them  (a)*  *      i 

.  But  the  filiation  of  affairs  in  England  is  to- 
tally: different  from  that  which  we  have  jpfi: 
•dtefcribed.  The  political  rights.of  the  People 
-are  inseparably  cpnneded  with,  the  .right  of 
-Property — with  a  right  whi<?h  it  b  as  difficult 
f  10  invalidate  by  artifice*  as  it  is  dangerous  to  at- 
.tack  it  by  force,  and  which  we  fee  that  the 
moft  arbitrary  Kings,  in  the  full    career  of 

♦  their,  power,  have  never  offered  to  violate  with* 
out  the  greateft  precautions*  j^ing  of  Eng* 
land  who  would  enflave  his  People,  muft  bp* 
gin  with,  doing,  for  his  firft  adt,,  what  all  other 
Kings  referve  for  the  laft ;  arid  he  >cannot  at* 

'  tempt  to  deprive  his  Subjects  of  their  political 

,  privileges,  without  declaring  war  againft  the 

whole  Nation  at  the  fame  time,  and  attacking 

e 
1 

.  (a) I  might  hare  produced  examples,  of  a  number  of 

Republican  States  in  which  the  People  have  been  brpught, 

at  one  time  or  other,  to  fubmit  to  the  Iofs  of  their  political 

,    privileges.      In  the  Venetian  Republic,  for  inftancc,  the 

*  'right,  now  excltifively  veiled  in  a  certkm  nataVet.  of  fa- 
,  t'»iliesf  of  enacVingJawg,  and  electing  the  Doge  and  fiber 

Magiftratcs,  was  originally  veiled  in  the  whole  Feople. 

I  I 
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every  individual  at  once  in  his  moft  permanent 
and  beft  underftood  intereft. 

And  that  means  poflefled  by  the  People  of 
England,  of  influencing  the  condud  of  the 
Government*  is  not  only  in  a  manner  fecure 
againft  any  danger  of  being  taken  from  them  : 
it  is  moreover  attended  with  another  advan- 
tage of  the  greateft  importance ;  which  is  that 
of  conferring  naturally,  and  as  it  were  necef- 
farily,  on  thofe  to  whom  they  truft  the  c^re 
of  their  interefts,  the  great  privilege  we  have 
before  defcribed,  of  debating  among  themfelVes 
whatever  queftions  they  think  conducive  to  the 
good  of  their  Conftitucnts,   and  <ef  framing 
whatever  bills  they  think  proper,  and  in  what 
"  terms  tl^ey  Aoofe; 

This  privilege  of  ftarting  new  fubje&s  of  de- 
liberation, and,  in  fhort,  of  propounding  in  the 
bufinefs   of   legiflation,   which,    in   England, 
is    allotted    to    the    Reprefentatives    of    the 
People,  fets  another  capital  difference  between 
•  the  Englifh  Conftitution,  and  the  government  of 
other  free  States,  whether  limited  Monarchies 
or  Commonwealths','  and  prevents  that  which, 
in  thofe  States,  proves  a  moft  efte&ual  means 
of  fubverting  the  laws  favourable  to  public  li- 
•  berty  :  I  mean  the  undermining  of  thefe  laws 
'.  by  the  precedents  and  artful  practices  of  thofe 
who  are  inverted  with  the  Executive  Power  in 
the  Government* 
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In  the  States  we  mention,  the  afiive  fiiare,  or 
the  bufinefs  of  propounding,  in  legiflation,  being 
ever  alloted  to  thofe  perfons  who  are  irivefted 
with  the  Executive  authority,  they  not  only  pof- 
fefs  a  general  power,  by  means  of  infidious  and 
well  timed  proposals  made  to  the  People,  of 
getting  thofe  laws  repealed  whidli  ffet  bounds 
to  their  authority ;  but  when  they  do  Rbt  choofe 
openly  to  difcover  their  wifhes  in  that'  refpedt, 
or  perhaps  even  fear  to  fail  in  the  dtteimpt,  they 
have  another  refource,  which,  though  flower  In 
its  operation,  is  not  lefs  effectual  in  the  ifliie; 
They  negled:  to  execute  thole  laws  which  tht*y 
diflike,  or  deny  the  benefit  of  thehi  tb  the  fe- 
parate  ftfagglirig  individuals  who  claim  thertij 
and  in  fliort  introduce  pi-adticcs  that  are  diredtly 
derogatory  to  them.  Thfefe  practices  iri  a 
courfe  of  tirAe  beconie  refpedtable  Ufes,  and  at 
length  obtain  the  force  of  Ldws.   " 

The  People,  eyeri\vhere  they  are  alldwed  a 
flxare  in  leglflatiort,  beiiig  6vcr  pajjive  hi  the  ex- 
crcife  of  it,  have  no  opportunities  bf  framifig 
new  provisions  by  which  to  remove  thefe  fpU- 
rious  practices  or  regulations,  and  declare  what 
the  law  in  reality  is*  The  only  refource  df  the 
Citizens,  in  fuch  a  ftate  of.  thnigs^is  eilhfer  to 
be  perpetually  Cavilling,  or  openly  taoppofei 
and  always  exerting  themfelves,  either  too  foony 
or  too  late,  they  cannot  come*  forth  "to  dejfedi 
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their  liberty,  without  incurring  the  charge, 
either  of  difaffeftion,  or  of  rebellion. 

And  while  the  whole  clafs  of  Politicians,  who 
are  conftantly  alluding  to  the  ufual  forms  of 
limited  Governments,  agree  in  deciding  that 
freedom,  when  once  loft,  cannot  be  reco- 
vered (4),  it  happens  that  the  maxim  prtnciplis 
obJlay  which  they  look  upon  as  the  fafeguard  of 
liberty,  and  which  they^accordingly  never  ceafe 
.  -to  recommend,  befides  its  requiring  a  degree 
of  watchfulnefs  incompatible  with  the  fituation 
of  the  People,  is  in  a  manner  impracticable. 

But  the  operation  of  preferring  grievances, 
which  in  other  Governments  is  a  conflant  fore- 
runner of  public  commotions,  that  of  framing 
new  law  remedies,  which  is  fo  jealoufly  fecured 
to  the  Ruling  power  in  the  State,  are,  in  Eng- 
land, the  conftitutional  and  appropriated  offices 
of  the  Reprefentatives  of  the  People. 

How  long  foever  the  People  may  have  re- 
'  mained  in  a  ftate  of  fupinenefs  as  to  their  moil 
valuable  interefts,  whatever  may  have  been 
the  negled  and  even  the  errors  of  their  Re- 
prefentatives, the  inftant  the  latter  come  either 
to  fee  thefe  errors,  or  to  have  a  fenfe  of  their 
duty,  they  proceed,  by  means  of  the  privilege 

,  («).  ','  Ye  free  Nations,  remember  this  maxim :  Ficc- 
**  dom  may  be  acquired,  but  it  cannot  be  recOYered." 
&0M'  Social -Compaa,  Chap.  VIII. 
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we  mention,  to  fet  afide  thofe  abufes  or  prac- 
tices which,  during  the  preceding  years,  had 
become  to  hold  the  place  of  the  laws.  To 
how  low  foever  a  ftate  public  liberty  may  happen 
to  be  reduced,  they  take  it  where  they  find  it, 
lead  it  back  through  the  fame  path,  and  to  the 
fame  point,  from  which  it  had  been  compelled 
to  retreat ;  and  the  Ruling  power,  whatever  its 
ufprpations  may  have  been>  how  far  foever  it 
ipay  have  overflowed  its  banks,  is  ever  brought 
back  to  its  old  limits. 

To  the  exertions  of  the  privilege  we  men*  - 
tion,  were  owing  the  frequent  confirmations 
and  elucidations  of  the  Great  Charter  that  took 
place  in  different  reigns.  By  means  of  the 
fame  privilege  the  A&  was  repealed,  without 
public  commotion,  which  had  enadted  that  the' 
King's  proclamations  fhould  have  the  force  of 
law:  by  this  Aft  public  liberty  feemed  to 
be  irretrievably  loft ;  and  the  Parliament  who 
parted  it,  feemed  to  have  done  what  the  DanHh 
Nation  did  about  a  century  afterwards.  The 
fjsime  privilege  procured  the  peaceable  abolition 
of  the  Court  of  Star  Chamber :  a  Court  which, 
though  in  itfelf  illegal,  had  grown  to  be  fo  re- 
fpe&ed  through  the  length  of  time  it  had  been 
fyffered  to  exift,  that  it  feemed  to  have  for  ever 
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$xed  ami  rivetted  the  unlawful  authority  it 
conferred  on  the  Crown  By  the  fame  means 
the  power  wasfet  afide  which  the  Privy  Coun- 
cil had  aflumed  of  imprifoning  the  Subjeft 
without  admitting  to  bail,  and  even  mentioning 
any  fcaiife  :  this  power  was  in  the  firft  inftance 
declared  illegal  by  the  Petition  of  Right ;  and 
the  attempts  of  both  the  Crown  and  the  Judges 
to  invalidate  this  declaration  by  introducing,  or 
maintaining,  praftices  that  were  derogatory  to 
it,  were  as  often  obviated,  in  a  peaceable  man- 
tier,  by  fireih  declarations,  and,  in  the  end,  by 
the  qelebrated  Habeas  Corpus  A&.  (*). 

(a)  The  cafe  of  the  General  Warrants  may  alfo  be 
Jnentioned  as  an  inftance.  The  Hitting  of  fach  Warrants* 
with  the  name  of  the  perfons  to  be  arretted  left  blank, 
was  a  practice  that  }iad  been  fallowed  in  the  Secretaries  of 
State's  office  for  above  fixty  year$.  In  a  Government 
differeqtly  conflitutcd,  that  is,  in  a  Government  in  which 
the  Magiftrates,  or  Executive  power,  fhoald  have  been 
pofle£ed  of  the  Key  of  Legislation,  it  is  difficult  to  fay  how 
the  conteft  might  have  been  terminated:  tjiefc  Magi  ft  rates 
would  have  been  bat  indifferently  inclined  to  frame  and 
f>ring  forth  a  declaration  by  which  to  abridge  their  aflumed 
authority.  In  the  Republic  of  Geneva,  the  Magiftracy, 
iafiead  of  refcinding  the  judgment  againfl  M.  Roufleau,  of 
which  the  Citizens  complained,  had  rather  openly  to  avow 
tjie  maxim,  that  Handing  Ufes  were  valid  derogations  tq 
the  written  Law,  and  ought  to  fuperfede  it.  This  rendered 
the  clamour  more  violent  than  before, 

*  IT .  ...  ,  %. «        .  v 


OF      ENGLAND.        487v 

And  I  fliall  take  fliis  opportunity  to  make 
the  Reader  obferve,  in  general,  how  the  dif- 
ferent parts  of  the  Engliih*  Government  mu* 
tually  affift  and  fupport  each  other.  It  is  be* 
caufe  the  whole  Executive  authority  in  the 
State  is  veiled  in  the  Crown,  that  the  People 
may  without  danger  delegate  the  care  of  their 
liberty  to  Reprefentatives  :— it  is  becaufe  they 
fliare  in  the  Government  only  through  thefe 
Reprefentatives,  that  they  are  enabled  to  poflefs 
the  great  advantage  arifing  from  framing  and 
propofing  new  laws  :  but  for  this  purpofe,  i%  & 
again  abfolutely  neceflary  that  the  Crown,  that 
is  to  fay,  a  Veto  of  extraordinary  power,  lhoul4 
exift  in  the  State. 

It  is,  op  the  other  hand,  becaufe  the  balance 
of  the  People  is  placed  in  the  right  of  granting 
to  the  Crown  its  neceflTary  fupplies,  that  the 
latter  may,  without  danger,  be  intruded  with 
the  great  authority  we  mention ;  and  that  the 
right,  for  inftance,  which  is  vefted  in  it  of 
judging  of  the  proper  time  for  calling  and  dif- 
folving  Parliaments  (a  right  abfolutely  necef- 
fary  to  its  prefervation)  may  exift  without  pro- 
ducing ipfo  Jafto,  the  ruin  of  public  Liberty. 
The  moft  Angular  Government  upon  Earth,  and 
which  has  carried  fartheft  the  liberty  of  the  iiv* 

n4 
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vidual,  was  in  danger  of  total  deftrafition, 
Vhcn  Bartholomew  Columbus  was  on  his  pafc 
fage  to  England,  to  teach  Henry  $he  Seventh 
the  way  to  Mexico  and  Peru  (a), 

As  a  copclufipn  of  t&s  fubjeft  (which  might 
open  a  field  for  fpeculations  without  end) 
I  fliall  take  notice  of  an  advantage  peculiar  tQ 
the  Engliih  GoVernmeot,  and  which,  more 
than  any  other  we  could  mention,  mull  con/* 
tribute  to  its  duration.  All  the  political  paf« 
fions  of  Mankind,  if  we  attend  tq  it,  are  fatis* 
fied  and  provided  for  in  the  Englifli  Govern- 
ment ;  and  whether  we  look  at  the  Monarchical, 
or  the  Ariftocratical,  or  the  Democratical  part 
of  it,  we  find  all  thofe  powers  already  fettled 
in  it  in  a  regular  manner^  which  have  an  un* 
avoidable  tendency  to  arife  at  ojie  time  or  other, 
in  all  human  Societies, 

If  we  could  for  an  inftant  fuppofe  that  the 
Englifli  form  of  Government,  inftead  of  hav- 
ing been  the  effeft  of  a  lucky  concurrence  of 
fortunate  circumftances,  had  been  eftablifhed 
from  a  fettled  plan  by  a  Man  who  had  dis- 
covered, beforehand  and  by  reafqning,  all  thofe 

(*)  As  affairs  are  fituated  in  England,  the  dUTolation 
pf  a  Parliament  on  the  part  of  the  Crown,  is  no  morej 
than  an  appeal  either  to  the  ?eop}e  Uicmfcjyes,  or  to 
t&o&er  Parliajnenfe 
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advantages  refulting  from  it  which  we  now  per? 

ceive  from  experience,  and  had  undertaken  t<* 

point  them  out  to  other  Men  capable  of  judg* 

ing  of  what  he  faid  to  them,  the  followingjs, 

molt  likely,  the  manner  in  which  he  woul4 

have  expreffed  himfelf- 

«  Nothing  is  more  chimerical,  he  would  have 

faid,  than  a  ftate  either  of  total  equality,  or 

total  liberty,  amo&gft  Mankind.    In  all  fo* 

ckties  of  Men,  fome  Power  will  necefiarily 

arife.  This  Power,  after  gradually  becoming 

confined  to  a  finaller  number  of  perfons,  will* 

by  tf  like  neceffity,  at  laft  fall  into  the  hands 

of  a  tingle  Leader;  and  thefe  two  effetfs  /(*>f 

which  you  may  fee  conftant  examples  inlfif* 

tory)  arifing  from  the  ambition  of  the  one 

part  of  Mankind,  and  from  the  various  affec* 

tions  and  paffions  of  the  other,  axe  abfoittte* 

ly  unavoidable. 

«  Let  us,  therefore,  admit  this  evfl  at  once, 
fince  it  is  impoffible  to  avoid  it.  Let  us,  of 
ourfelves,  eftablifh  a  Chief  among  us,  fince 
we  muft,  fome  time  or  other,  fubmit  to  one : 
.we  ihall  by  this  means  effe&ually  prevent 
the  confl&s  that  would  arife  among  the 
competitors  for  that  ftation.  But  let  us, 
above  all,  eftablifh  him  fingle;  left,  after 
*  fucceffively  raifing  hiotfelf  on  the  ruins  of 


4^0.    THE  CONSTITUTION 

*  his  Rivals,  he  fliould  finally  eftablifh  him** 

*  fclf  whether  we  will  or  not,  and  through  a 

*  train  of  the  moft  difadvantageous  incidents. 

*  Let  us  even  give  him  every  thing  we  can 

*  poffibly  give  without  endangering  our  fe- 

*  curity.  Let  us  call  him  our  Sovereign ;  let 
€  us  make  him  confider  the  State  as  being  his 

*  own  patrimony ;  let  us  grant  him,  in  fhort, 
f  fuch  perfonal  privileges  as  none  of  us  can 

*  ever  hope  to  rival  him  in,  and  we  fliail  find 

*  tbofe  things  which  we  were  at  firft  inclined 
1  to  confider  as  a  great  evil,  will  be  in  reality 

*  a  fource  of  advantages  to  the  Community; 

*  We  lhall  be  the  better  able  to  fet  bounds  to 

*  that  Power  which  we  lhall  have  thus  afecr- 
1  tained  and  fixed  in  one  place.  W^  fttall  have 
4  the  more  interefted  the  Man  whom  we  lhatt 
'have  put  in  poffeffion  of  fo  nwnjy  advantages, 
c  in  the  faithful  difcharge  of  his  duty*  And  wc 
'  (hall  have  thus  procured  for  each  of  us,  a 
€  powerful    protestor  at  home,  and  for  the 

*  whole  Community,  a  defender  againft  fo~ 
4  reign  enemies,  fuperior  to  all  poffible  temp* 

*  tation  of  betraying  his  Country. 

1  You  may  alfo  have  obferved,  (he  would 

*  continue)  that  in  all  States,  there  naturally 
4  arifes  around  the  perfon,  pr  perlbns,  who  are 

*  inverted  with  the  public  power,  a  clafs  of 
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<  Men,  who,  without  having  any  a&ual  flure 

*  in  that  power,-  yet  partake  of  its  luftre :  who/ 
€  pretending  to  be  diftinguiflied  from  the  reft 

*  of  the  Community,  do,  from  that  very  cir* 
€  cumftance,   become  diftinguiflied  from  it  r 

<  and  this  diftin&ion,  though  only  matter  06 
«  opinion,  and  at  firft  thus  furreptitioufly  ob- 
1  tained,  yet  may  become  in  time  the  fource  of 
€  very  grievous  effeds.  x 

<  Let  us  therefore  regulate  this  evil  whicfcr 
c  we  cannot  entirely  prevent.  Let  us  eftablifh 
€  this  clafs  of  Men  who  would  otherwife  grow" 

*  up  among  us  without  our  knowledge,  and 

*  gradually  acquire  the  raoft  pernicious  privi-* 
€  leges.   Let  us  grant  them  diftindtions  that  are 

*  vifible  and  clearly  afcertained  :  their  nature? 
c  will,  by  this  means,  be  the  better  underftood/ 
€  and  they  will  of  courfe,  be  much  left  likely 
c  to  become  dangerous.    By  this  means  ajfo, 

<  we  fliall  preclude  all  other  perfons  from  th£ 
€  hopes  of ufurping  them.  As,  to  pretendto 
'  diftin&ions  can  thenceforward  be  no  longed 

*  a  title  to  obtain  them,  every  one  who  fliall 

*  not  be  exprefsly  included  in  their  number; 

*  mull  continue  to  confefs  himfclf  oat  ofthi 

<  People;  and  juft  as  we  faid  before,  kt  us 
'  chufe  ourfelves  one  Matter  that  we  may  not 
f  have  fifty,  fo  let  us  again  fay.  here,  let  w 


«*    THE    CONSTITUTION 

€'C&$bliih  three  hundred  Lords,  that  we  map 

*  not  haw  ten  thoufand  Nobles. 
.  'Befides,  our  pride  will  better  reconcile 
itfclf  to  a  fvperiority  which  it  will  no  longen 
think  of  difputing.    Nay,  as  they  will  them- 
felves  foe  us  to  be  before-hand  in  acknow- 
ledging it,  they  will  think  themfeftes  under 
no  neoeffity  of  being  infblent  to  furoiih  us  a 
proof  of  it.    Secure  as  .to  their  privileges,  alt 
violent  meafures  on  their    part  for   main- 
taihing,  and  at  laft  perhaps  qx^endi&g  them,, 
will  ho  prevented :  they  will  n^ver  combine 
together  with  any  degree  of  vehemence,  but 
when  they  really  have  oaufe  to  think  them* 
felvesin  danger;  and  by  having  made  them 
indifputably  great   Men,   we  fhall  have  a 
chance  of  often  feeing  them  behave  like  men 
deft  and  virtuous  Citizens. 
*  In  fine,  by  being  upited  in  a  regular  Af- 
fetflbly,  they  will  form  an  intermediate  Body 
in  the  State,  that  is  to  fay,  a  very  ufeful  part 
of  the  Government, 

€  It  is  alio  neceflary,  our  Lawgiver  would 
farther  add,  that  We,  the  People,  flipuld 

'have  an  influence  upon  the  Government :  it  is 
neceflary  &*  our  own  fecurity;  it  is  no 
lefs  neceflary  for  the  fecurity  of  the  Govern- 
ment itfclf.  But  experience  muft  have 
taught  you,  at  the  fame  time,  that  a  great 
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*bocly  of*  Men  cannot  aft,  without  being, 
m*  though  they  ire  not  aware  of  it,  the  inftru- 
4  ments  of  the  defigns  of  *  fmall  number 
*'  of  perfons;  and  that  the  power  of  the  Pto- 
~4  pie  is  never  any  thing  but  the  porter  of  a 
4  few  Leaders,  who  (though  it  may  be  impof- 

*  fible  to  tell  when,  or  how)  have  found  meads 
4  to  fecure  to  therafelves  the  direction  of  its 

* 4  cxercife. 

* 4  Let  us,  therefore,  be  alfo  beforehand  with 
•this  other    inconvenience.     Let    us    effect 

*  openly  what  would,  otherwife,  take  place 
€  in  fecret.  Let  us  intruft  our  power,  before 
4  it  be  taken  from  us  by  addrefs.  Thofe  whom 
4  we  fhall  have  exprefsly  made  the  depofitariea 

*  of  it,  being  freed  from  any  anxious  Care 
4  about  fupporting  themfelves,  will  have  no 

'  4  objeft  but  to  render  it  ufeful.    They  will 
4  ftand  in  awe  of  us  the  more,  becaufe  they* 
'  will  know  that  they  have  not  impofed  upon 
4  us :  and  inftead  of  a  fmall  number  of  Leaders, 
'  who  would  imagine  they  derive  their  whole 

*  importance  from  their  own  dexterity,  We 
4  fhall  have  exprefs  and  acknowledged  4£e- 
4  prefentatives,  who  will  be  accountable  to  us 
4  for  the  evils  of  the  State. 

'  But  above  all,  by  forming  our  Govcph- 

*  ment  with  a-  fmall  number  of  perfons,  we  fhall 
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0  prevent  any  diforder  that  may  take  place  u* 
'  it,  from  ever  becoming  dangeroufly  exteu- 
'  five.    Nay  more,  we  Audi  render  it  capable 

*  of  ineftimable  combinations  and  refources, 
€  which  would  be  utterly  impoffible  in  that 
'  Government  of  all,  which  never  can  be  any 
'  thing  but  uproar  and  confufion. 

1  In  fhort,  by  exprefsly  diverting  ourfelves 

*  of  a  power  of  which  we  Ihould,  at  beft, 

*  have  only  an  apparent  enjoyment,  we  lhall 
c  be  intitled  to  make  conditions  for  ourfelves : 

*  we  will  infift  that  our  liberty  be  augmented  ; 

*  we  will,  above  all,  referve  to  ourfelves  the 
€  right  of  watching  and  cenfuring  that  admi- 

*  niftration  which  will  have  been  eftablifhed 
c  by  our  own  confent.  We  lhall  the  better 
f  fee  its  faults,  becaufe  we  lhall  be  only  Spe&a- 

*  tors  of  it ;  we  lhall  correfi:  them  the  better* 

*  becaufe  we  lhall  not  have  perfonally  concurred 

*  in  its  operations  (a).9 

(*)  He  might  have  added, — "  As  we  will  not  feek 
44  to  <oantcraa  nature,  but  rather  to  follow  it,  we'  (hall 
•*«bc  able  to  procure  ourfelves  a  mild  Legiflation* 
04  Let  us  not  be  without  caufe  afraid  of  the  power  of 
*•  one  Man  :  we  lhall  have  no  need  either  of  a  Tarpeiaa 
••  rock,  or  of  a  Council  of  Tea.  Having  cxprefly 
"  allowed  to  the  People  a  liberty  to  enquire  into  the 
*'  conduit  of  Government,  and  to  endeavour  to  cor- 
«'  tea  it,  we  lhall  need  neither  Statc-prifons,  nor  fee** 
«  Inforacrs /; 
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*  'The  Englifh  Cbnfttaitibn  beiiig  founded  upon 
fuch  principles  as  thofe  we  have  juft  deforibed, 
no  true  compafifort  can  be  made  between  it, 
and  the  Governments  of  any  other  States ; 
and  fince  it  evidently  infures,  not  only  the  li- 
berty; but  the  general  fatisfa&rion  in  ail:  re* 
ipeds,  of  thofe  who  are  fubjed  to  it,  in  a  much 
greater  degree  than  any  other  Government 
ever  did,  this  consideration  alone  affords  fuf- 
ficient  grouiid  to  conclude,  without  looking 
farther,  that  it  is  alfo  more  likely  to  be  pre- 
ferved  from  ruin. 

And  indeed  we  may  obferve  the  remarkable 
manner  in  which  it  has  been  maintained  in  the 
midft  of  fuch  general  commotions. as  feemed 
unavoidably  to  prepare  its  definition.  It  rofc 
again,  we  fee,  after  the  wars  between  Henry 
the  Third  and  his  Barons ;  after  the  ufurpation 
of  Henry  the  Fourth ;  and  after  the  long  and 
bloody  contentions  between  the  Houfes  of 
York  and  Lancafter.  Nay,  though  totally 
deftroyed  in  appearance  after,  the  fall  of 
Charles  the  Firft,  and  though  the  greateft  ef- 
forts had  been  made  to  eftablifli  anothe/  *forip 
of  government  in  its  ftead,  yet,  no  fooner  was 
Charles  the  Second  called  over,  than  the  Coat- 
ftitution  was  re-cftablifljed  upon  all  its  ancient 
foundations. 
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Howeycr,  as  wh*t  h*g  not  happened  at 

one  time,  may  happen;  91  ^another,    futuftf 
j^evolutiofts  4t3WPtt  which  no  form  of  <**• 
yernment  can  totally  prevent)   may  ptrhapt 
eacLin  a  different,  manner  from  that  in  whkk 
paft  ones  have  been  terminated.    New  gob* 
Irinatioas  may  poffibly  cake  place  among  the 
then  ruling  Powers  of  the  State,  of  fuch  * 
nature  as  to  prevent  the  Constitution,  whea 
peace  Jhall  be  reftored  to  the  Nation,  from  (to- 
iling again  upon  its  ancient  and  genuine  foro- 
dations ;  and  it  would  certainly  be  a  very  bold 
aflertion  to  decide,   that  both  the  outward 
form,  and  the  true  fpirit  of  "the  EngliihG**- 
vernment,  would  again   be  preferved  ham 
dcftru&ion,  if  the  fame  dangers  to  which  they 
have  in  former  times  been  expofed,  fliould 
again  happen  to  take  place.  * 

Nay,  fuch  fatal  changes  as  thofe  we  men- 
tion, may  be  inttoducedevenin.quiett  times,  dr 
4t  teaft,  by  means  in  appearance  peaceable  add 
conftitutional.  Advantages,  for  inftance,  may 
be  taken  by  particular  fa&ions,  either  of  the 
ieeblfctemper,  or  of  the  mifcoadufr,  of  feme 
luture  King.  Temporary  prepofleflkms  of  the 
-Pteople  may  be  made  ufe  of,  to  make  them  con- 
^cur  in  doing  what  will  prove  afterwards  the 
ruin  of  their  own  liberty.    Plans-  €>f  apparsat 
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Improvement  fn  the  Gmftlttftioh,  forwarded 
by  Mctl  who,  though  With  good  intentions, 
JhaH  proceed  without  fc  due  knowledge  of  the 
t)rue  principle*  arid  foundations  of  Govern* 
itoefit,  may  produce  effefts  quite  contrary  to 
thofe  which  were  defigned,  and  in  reality  pre- 
pare its  ruin  (*).  The  Crown,  on  the  other 
hand*  may,  by  the  acquifition  of  foreign  do* 
minions,  acquire  a  fatal  independency  on  the 
People:  and  if,  without  entering  into  any 
farther  particulars  on  this  fubjed,  I  were  re* 

(*)  Inftead  of  looking  lor  the  principles  of  Politics 
in  their  true  fourcet,  that  is  to  fay,  in  the  nature  of 
the  aJre&ions  of  Mankind,  and  of  thofe  fecret  ties  by 
which  they  are  united  together  in  a  ftate  of  Society* 
Men  have  treated  that  fcience  in  the  fame  manner,  as 
they  did  natural  Philofophy  in  the  timet  6f  Ariftotle, 
continually  recurring  to    occult  caufes  and  principles, 
from  which   no   ufeful   conference  Could   be   drawn! 
Thus,  in  order  to   ground   particular    aHertiont9    they 
hare   much   nfed  the  word  Confutation,  in  a  perfonal 
fenfe,     the    Conftitution     lama,     tb$   Conftitution  forbids, 
and  the  like.     At  other  timet*  they  have  had  recourfe 
to  Luxury,  in  order  to  explain  certain  events;  and  at 
others*  to  a  Hill  more  occult  caufe,  which   tjiey  have 
called      Corruption:    and    abundance    of    wmparifont 
drawn  from  the  human  Body*  have  been  alfo  ufed  for 
the  fame  porpofes :  continual  inftances  of  foch  defecHve 
arguments  and  coafideratiofts  occur  In  the  Works  ^ofM. 
dt  Mtmtt/quiiUi  though  a  man  of  fo  much  genius,  and' 
from  whofe  writings  fo  much  information  is  nevertheleft 
to  be  derived.     Nor.  is  it  only  the  ohfcaritf  of  the 
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quired  XQ  .point  out  the  priocipaj  cvca^^hici^ 
would,  if  they  were  ever  to  happen*  prove  im?, 
mediately  the  ruiq  of  the  Engljft  Government 
I  would,  %, — The-  Englifh  povexnment  wiU> 
be  no  more,  either  when  the  Crown  lhall  become- 
independent  on. the  Nation  for  its  fupplies,,  or 
when  the  Representatives  of  the  People,  fhjdl 
begin  to  fli^re  in  the  Executive  authority  (a). 


'.-'-  '-r::  r  CHAR    XIX.  ' 

A  few  additional  thoughts  on  the  attempts  that  may 
*  >*t-'f&Hkidarvttines  may  Fe  made  to  abridge  the 
"  'ptfwer  ofHhe  Crozvn%  and  on  fame  of  the  dangers 
~by  which  fuch  atUm$ty  mq$  be  attended* 

THE  power  of  ,'the'Crown  is  fuppqrtec}  J}/- 
deeper,  and  more  numerous,  roots,  than, 
the  generality  of  people  are  aware  of,  as  has 

writings.  o(  Politicians,  and  the  impoflibility  of  applying 
their  fpeculative  D$&iines  tp  pra&ical  ufes,  which  prove 
that  fqm$  peculiar  and  uncommon  difficulties  lie  in  the  way 
of  the  investigation  of  political  truths ;  bat  the  remark* 
able  perpkxfy  which  Men  in  general/ even  the  abieft, 
labour  ftnder  when  they  attempt  to  defcant  and  argue 
upon  abftracVqoeftions  in  politics,  alfo  juftifies  this  ob- 
fcrvation,  andr  proves  that  the  true  firft  principles  of -tin's 
Science,  whatever  they  are,  lie  deep  both  in  the  fcumaa 
Jeelings,  and  anderftanding. 

';  (a)'  And  if  at  any  time,  any  dangerous  changes  were 
;    take  place  in  the  Englifli  Conization/  the  pernio 
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feeSn  f6WcTved  ih  a  former  Chapter ;  arid  tKerd7 
is-rnb  caufe  *£rixiotl:tlyrto  fear  that  the  wreftirig" 
any  capitaFbranch  of  its  prerogative,  may  bc: 
eftfeded/ ih  terhtxron  peaceable  times,  bjr  the--" 
mere  theoretical  Speculations   of  Politicians* 
However,  if  is!ndt  equally  impradicable  that 
f<5me  event  of  the  kind  we  mention,  may 'be  ~ 
brought  about  through  a  conjun&ion  of  feveral 
circumftancesi     Advantage  may,    in  the  firft 
place,  be  taken  of  the  minority,  or  even  alfo 
the  inexperience  or  the  errors*  of  the  perfon 
iitvefted  with  the  kingly  authority.     Of  thie* 
a* remarkable  inftance  happened  under  the.reign 
of  King  George  tjie  Firft,  while  that  Bill,  by 
Which  the  number  of,  Peers  .was  in  future  to  be. 
limited  to  a  certain  number,  was  under  confiderr 
tlon  ih  the  Hbafe  of  Commons,  to  whom  it  had  • 
been  fenffrbm  that  of  the  Lords,  where  it  had 
been  'paffed*     So  unacquainted  was  the  King  at> 
that  time  with  his  own  intereft,  and  with.the* 
cbnftit-ution  of  that  Government"  o\:er  which  he, 
was  come  to   prefide,  that:  hawing  been  pe?*; 
ftiadcd  by  that  party  who  wi&ed.fuccefs  to  the 
Bill,  that  the  objedion  made  agalrift  .fcby  the 
Houfe^  of  Commons,  was  pnly  owing  to  an 
opinion  they  entertained  of  the  Bill  being  dif- 

cious  tendency  of  which  the  People*,  were  oot  al>l$  at  foit 
to  difcover,.reftri£Uons  on  the  Liberty  of  the  Prcfs,  and 
On  the  Power  of  Juries,  will  give  them  the  firft  "iixfonnatioii. 
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agreeable  to  him,  that  he  was  prevailed  upon 
to  fend  a  meffage  to  them,  to  let  them  know 
that  fuch  an  opinion  was  ill-grounded,  and 
that  mould  the  Bill  pafs  in  their  Houfe,  it 
would  meet  with  his  affent  (a),  Confidering . 
the  prodigious  importance  of  the  confluences 
of  fiich  a  Bill,  the  fact  is  certainly  very  re- 
markable (b). 

"  With  thofe  perfonal  difadvantages  under 
which  the  Sovereign  may  lie  for  defending 
his  authority,  other  caufes  of  difficulty  may 
concur :— -fuch  as  popular  difcontents  of  long 
continuance  in'  regard  to  certain  particular 
abufes  of  influence  or  authority.  The  gene- 
rality of  the  Public  bent,  at  that  time,  both 
upon  remedying  the  abufes  that  are  complained 
of,  and  preventing  the  like  from  taking  place 
in  future,  will  perhaps  wi(h  to  fee  that  brandh 
of  the  prerogative  which  gave  rife  to  them, 
taken  from  the  Crown:  a  general  difpofition 
to  applaud  fuch  a  meafure,  if  effected,  will 
be  manifefted  from  all  quarters;  and  at  the 
ftme  time  Men  may  not  be  aware  that  the  only 
material  conference  that  may  arife  from  de- 
priving the  Crown  of  that  branch  of  power 

(«)  See  tke  CriWtion*  of  ?arl$amt#4*y  Ditatu  \n £%» 
jjot  remember  csraaty  what  Vrfwac  ; 

(b)  This  Bill  Jwu  been  mentioned  in  page  398. 
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which  has  caufed .the  .public  complaints* mlj 
perhaps  be  the  having  tranfpofed  that  brancjj 
of  power  from  its  former  feat  to  another,  ?tp4 
having  trufted  it  to  new  hands,  which  will  b<? 
ilill  more  likely  to  abufe  it  than  thofe  in  which 
it  was  formerly  lodged. 

In  general,  it  may  be  laid  down  as  a  maxim, 
that  Power,  under  any  form  of  Government, 
muft  exift,  and  be  trufted  fomewhere.  If  the 
CQnftitution  does  not  admit  of  a  King,  the  go- 
verning authority  is  lodged  in  the  hands  of  Ma? 
gifirates.  If  the  Government,  at  the.  lamp 
time  it  is  a  limited  one,  bears  a  Monarchical 
form,  thofe  fliares  of  power  that  are  re; 
trenched  from  the  King's  prerogative,  moll 
likely  continue  to  fubfift,  and  are  veiled  in  a 
JJenate,  or  Aflembly  of  great  Men  under  fome 
other  name  of  the  like  kind. 

Thus,  in  the  Kingdom  of  Sweden,  whicfcj 
having  been  a  limited  Monarchy,  may  fupply 
examples  very  applicable  to  the  Government 
pf  this  Country,  we  find  that  the  power  of  'cojip 
voking  the  General  States  (or  Parliament)  of 
that  Kingdom,  had  been  taken  from  tha  Crown; 
but  at  the  feme  time  we  alfo  find  that  the  Swe* 
difh  Senators  had  inverted  themfelves  with  that 
cfiential  branch  of  power  which, the  Crown 
had  loft*— I  mean  here  to  fpeak  of  the  Govern* 
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ip^nt  of  Sweden,  as  it  flood  before  the  laft  $f* 
vplution,  , 

The  power  of  the  Swedifh  King,  to  confer 
offices  and  employments,  had  been  alfo  very- 
much  abridged.  But  what  was  Wanting  to  the 
power  of  the  King,  the  Senate  enjoyed:  it  had 
tl>e  nomination  of  three  perfons  for  every  vacant 
office,  out  of  whpm  the  king  was  to  choofe  one. 

The  king  of  Sweden  had  bijt  a  limited 
power  in  regard  to  pardoning  offenders ;  but 
the  Senate  likewife  pofleffed  what  was  wanting 
to  that  branch  of  his  prerqgatiye ;  and  it  ap- 
pointed two  perfons  without  the  cqhfent  of 
whom  the  King  could  npt  remit  the  punifhment, 
of  any  offence. 

The  King  of  England  has  an  exclufjve  pqwet 
in  regard  to  foreign  affairs,  war,  peace,  trear 
ties ;— in  all  that  relates  to  military  affairs ;  he" 
has  the  difpofal  of*  the  exifting  army,  of  the 
fleet,  &c.  The  King  of  Sweden  had  no  fuch 
extenfive  powers;  but  they  neverthelefs  exifted- 
every  thing  relating  to  the  above  mentioned, 
obje&s  wa?  tranfa&ed  in  the  Affembly  of  tha 
Senate ;  the  majority  depided ;  the  King  was.; 
obliged  to  fubmit  to  it;  and  his  only  privilege 
confifted  in  his  vote  being  accounted  two  (a).  t 

(*)  The  Swedifh  Senate  was  ufually  corojofed  of 
6ft?c?    Members.       In    regaid   to    affair*    of    /mailer  ' 
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*  'If  we  purfiie  farther  bur  enquiry  on' the  fu]>  * 
jeft,  we  lhall  find  tljiat  the^KJng  of  Swe&n 
couldiiot  raiie  \vhom  he  pleafecj  to  "the  office  of 
Senator,  as-  the  King  of  England' can,  !n.rggar<T 
to  the  office  "of  meijiber  or  the  Privy  Council ; 
but  the  Svvediih  States,  in  tlje  Affemfcly  of* 
whom  the  Nobility' enjoyed  mofl  capital  ad-* 
vantages,  poflefled.  a  ihare  of  the  power  we, 
mention,  in  conjunction  with  the  King ;  van,d- 
in  cafes  of  vacancies  in  the  Spate,  tjiey  cledfcd 

moment,    they   formed   themfelvp*  into  two  divifiona^; 
in  either  of  thefe  when  they  did  fit,  the  prefence   of 
feven  Members  was  required  for  the  effectual  tranfacling 
of  bofinefs :  in  affairs  of  importance,  the  affcmbly  was A 
formed  of  the  whole  Senate ;   and  the  prefence  of  ten ' 
Members,  was  l  required    to '  give  farce   ta    the    reso- 
lution 3.     When    the  King  could    not,   or   would   not;;, 
take   his   feat,   the   Senate  proceeded   nevertjiejefs, .  and 
the  majority  continued  to  be  equally  decifive. 

As  the  Royal  Seal  was  neceffitry'for  putting  in  exe-  * 
cution  the   resolutions  iof  the   Senate*   Xing   Adolphus" 
Fxfderic,  .father  to"  the,prefent  King,  tried  by  rerqfipg; 
to  lend  the  fame,  to  procure  that  power  which  he  had 
not  by  his  fuftrage,  and  to  flop  the  proceedings  of  the 
Senate.      Great  debates,  in  conference    of   that   pre-  '• 
tenfion,  arofe,  and  continued'  for  a  whUt ;    bu^  at  JanY ' 
in  the  year.  1756,.  the- King  was   ovpj*-rnJe4  by  the  Se- 
nate,   who,  ordered..* -teal  to  fee  mad^  that  was   nameti 
the  King's  Seal,  which  they  affixed  to  their-  official  re* 
joiutioTDS,  when  die  Iling  refufed-to*  lend  Kis  own. 
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three  pfriqns,  out  pf  whoa* :  ^  Kbg*as;  to 
return  que, 

The  King  of  England,  n«y,  at  all  times, 
deprive  his  Minifters  of  their  employments. 
The  King  of  Sweden  could  remove  no  M*n 
from  his  office;  but  the  States,  enjoyed,  the, 
power  that  had  been  denied .  to  the  King;, 
and  they  might  deprive  of  their  places  both 
the  Senators!  and  thofe  perfons  in  general  who 
had  a  lhare  in  the  Adminiftratiori. 

The  King  of  England  has  the  power  of 
diflblving,  or  keeping  aflembled  as  long  as 
he  pleafes,  his  Parliament,  The  King  of 
Sweden  had  not  that  power  j  but  the  States 
might,  of  themfelves,  prolong  their  duration 

*  as  they  thought  proper. 

Thofe  perfons  who  think  that  the  preroga* 

live  of  a  King  cannot  be  top  much  abridged, 

'and  that  Power  lofes  all  its  influence  on  the 

\  difpofitions  and  views  of  thofe  who  poffefs  it, 

~  according  to  the  kind  of  name  ufed  to  exprefs 

thofe  offices  by  which  it  is  conferred,  may  be 

Satisfied,  no  doubt,  to  behold  thofe  branches 

of  power  that  were  taken  frpm  a  King,  diftri-? 

buted  to  feveral  Bodies,  and  fhared  in  by  the 

w  Keprefentatives  of  the  People:  but  thofe  w^o 

*  think  that  Power,  when  parcelled  "apd  diffij/j^, 
-i$  never  fo  well  reprefled  and  regul^ttc^^as 
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-wkffl&:ir  k  conlfoed  to:a  !Sfe  tn3InfiMcT&Sf; 

that  keeps  the  Nation  uhited  and  awake,—' 

tft&fe  whtfknow  that,  names  fey  rid  means  alter^ 

-'fog  tteiftfrinffc  nature  of  things,  theKeptefeh* 

■  tativetf -6f  f  be  People,  as  fooft  as  they  are  veffedP 

*  With^  independent  authority,*  become  tpfbfi&v 

*  its  Mafters,-r-thofe  perfons,  I  fay,  will  not  think 
'-it  a  very  happy  regulation  in  the  former  Confti~ 

*  tution  of  Sweden,  to  have'  deprived  the  Kijg, 
of  prerogatives  formerly  attached  to  his  office, 

*  in"  order  to  veft  the  fame  either  In  a  Senate, 
f  or  in  the  Deputies  of  the  People,  and  thus*  to 

have  tryfted  with  a  fhare  in  the  exercife  of  tie^ 
'  public  power,  thofe  very  Men  wbofe  ConflA-* 
tutional  office  ihould  have  been  to  watch  ai&it 
reftrain  it. 

To  the  indivifibility  of  the  governing  authp* 
rity  in  England,  the*  community  of  interefe 
which  takes  place  among  all  orders  of  Men,  is' 
-  owing ;  and  from  this  community  of  intereft 
rjfes  as  a  necefTary  confequence,  the  liberty  cp* 
JQyed  by  all  ranks  of  fubje&s,  l^us  obferyatipoi 
has  been  infilled  upon  at  length  in  the  courfo* 
]  of  this  Work. .  The  Ihorteft  reflc&ion  on  the- 

*  frame  of  the  human  heart,  fuffices  to  convince 
us  of  its  truth,  and  at  the  faiQe  time  mwji- 
feljs  the  danger  that  would  refult  from  making 

'tuiy  changes  in  the  form  of  the  exifting  Go- 
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vernment  by  which  jhis  general  community 
<>f  intercft  might  be  4e#er*edj«— unlefs  we  are 
It  the  fame  time  alfo  determined  to  believe,  that 
partial  Nature  forms  Men  in  this  Ifland,  of 
quite  other  ftuff  than  the  felfifh  and  ambitious. 
qne  of  which  fhe  ever  made  theni  in  other 
Countries  (a). 

(a)   Such  regulations  as  may  capitally  affeft,  through 
their  confequenees,  the  equipoife  of  a  Government,  may 
be  brought  about,  even  though  the  promoters  themfehret' 
of  thofe  regulations,  are  not  aware  of  their  tendency ,. 
At  the  time  the  Bill   was  palled  in  the  laft  century,  by 
which  it  was  enacted  that  the  Crown  fhould  give  up  its 
prerogative  of  difTolving  the  Parliament  then  fitting,  the 
generality  of  People  had  no  thought  of  the  calamitous 
oonfeqaencea  that  were  to  follows    Yery  far  from  it. 
The  King  himfelf  certainly  felt  no  very  great  apprehen- 
sion on  that  account;  elfe  he  would  not  have  given  his 
silent :  and  the  Commons  themselves,  it  appears,  had  but 
very  faint  notions  of  the  capital  changes  which  the  Bill  - 
would  fpcedily  effett  in  their  political  fituation, 

•  When  the  Crown  of  Sweden  was,  in  the  firft  inftance,  . 
ftripped  of  all  the  different  prerogatives  we  have  men- 
tioned >  it  does  not  appear  that  thofe  meafures  were  ef~  ! 
ft&ed  by  Judder,  open  provifions  for  that  purpbfe?  * 
U is  very  probable  they  had. been  prepared  by  indirect 
regulations  formerly  made,:  the  whole.1  tendency  of  which  ■ 
fcarcely  any  body  pe'rhaps. could  forefee  at  the  time  they 
were  framed. , 

"When  the  Bill  Was  in  agitation,  that  has  been  men-  ' 
tipped  in'  page  398V  and  438,  bywhich  the  Honfe  of  PeW  i 
was  in  future  to  be  limited  Jo  a  certain  unmbcr  thafewaa  - 
not  to  be  exceeded,  the  great  conltitutional  conferences 
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v But. paff  experience  does  not  by  anyjn&n* 
$ltyw  us  to  entertain  fo  pleafiijg  aa  opiniojw 

of  the  Bill  were  fcarcely  attended  to  by  .any  body.     Tie  . 
King  himfelf  certainly  faw  no  harm  in  it,  fince  he  fent 
an  open  mefiage  to  promote  the  paffing  of  it:    a  mea- 
sure which  I  cannot  fay  how  far  it  was  in  itfdf  regular. 
The  Bill  was,  it  appears,  generally  approved'  oat  of  doors* 
Its  fate  was  for  a  long   time  doubtful  in  the  Houfe  of 
Commons ;  nor  did  they  acquire  any  .glory  with  the  balk 
of  the  People  by  finally  rejecting  it :   and  J  udge  Blackftone, , 
as  I  find  in  his  Commentaries,  does  not   fcera  to  have 
thought  much  of  the  Bill  and  its  being,  rejected,  *s  be 
only  obferves  that  the  Commons   "  wiihed  to  keep  the 
**  door  of  the  Houfe  of  Lords  as  open  as  poftble.'*   Yet, 
no  Pill  of  greater  constitutional  importance  was  ever  agU 
tated  in  Parliament;   fiace  the.'confequences   pf  its  be- 
ing palTed,  would  have  been  the  freeing  the  Houfe  of  - 
Lords,  both  in  their  Judicial  and  Legiflative  capacities* 
from  all  conflitutional  check  whatever,  either  from  the 
Crown,  or  the  Nation,      Nay,  it  is  not  to  be  doubted    - 
they  ^wonjd  haye  acquired,  in  time,  the  tight  of  electing . 
their  own  Members*:    though  it  would  be  ufelefs  to  point . 
out  here  by  what  feries  of  intermediate  events  the  xnesv 
Aire   might  have  been  brought  about.     Whether  there 
exited  any  a&ual  project  of  this  kind,  among  the  firA* 
framers  of  the  Bill,  fat&  not  apppear:   but  a  certain  r 
number  of  the  Members  of  the  ^loui'e  we  mention,  would! 
have  thought  of  it  foon  enough,   if  the  Bil)  in  queftioa 
had  been  enacted  into  a  law ;    and  they  would  certainly  > 
have  met  with   fuccefs,  had  they  been  but  contented  to  -, 
^aij,  and  had  .they  taken  tune.    Other  equally  important, 
changes,  in  the  fubftance,  and  perhaps  the. outward  for<By. 
of  the  Government,  would  have  followed. 
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Theperufal  of  the  Hiftory  of  this  Country  will 
fliew  us,  that  the  care  of  its  Legislators  for  the 
welfare  of  the  fubjed,  always  kept  pace  with  the 
exigencies  of  their  own  Situation,  When*  thro* 
the  minority,  or  eafy  temper  of  the  reigning 
Prince,  or  other  circumftances,  the  dread 
of  a  fuperior  Power  began  to  be  overlooked, 
the  public  caufe  was  immediately  deferted  in  a 
greater  or  lefs  degree,  and  purfuit  after  private 
influence  and  lucrative  offices  took  the  place  of 
patriotifm.  When,  under  the  reign  of  Charles 
the  Firft,  the  authority  of  the  Crown;  was  for  a 
while  utterly  annihilated,  thofe  very  Men  who, 
till  then,  had  talked  of  nothing  but  Magna 
Charta  and  Liberty,  inftantly  endeavoured 
openly  to  trample  both  under  foot* 

Since  the  time  we  mention,  the  former  Con-* 
ftitution  of  the  Government  having  been  r£* 
ftored,  the  great  outlines  of  public  liberty  have 
intleed  been  warmly  and  ferioufly  defended ; 
put  if  any  partial  unjuft  laws  or  regulation 
have  been  made,  efpecially  fince  the  Revo- 
lution of  the  year  1689,  if  any  abufes  in- 
jurious to  particular  claffes  of  individuals  have 
been  fuffered  to  continue  (fads  into  the  truth 
of  which  I  do  not  propofe  to  examine  here),  iir 
will  certainly  be  found  upon  enquiry,  that  tfoofe 
laws  and  thofe  abufes  were  fuch  as  that  from 
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them  the  Members  of  the  Legiflature  well 
knew,  that  neither  they, .  nor,  their  friends,, 
would  ever,  be  likely  to  fuffer. 

If  through  the  unforefeen  operation  of  foraq 
new  regulation  made  to  reftrain  the  royal  pre* 
rogative,  or  through  fome  fudden  public  revo? 
lution,  any  particular  bodies  or  claffes  of  indi- 
viduals were  ever  to  acquire  a  perfonal  indepen- 
dent fhare  in  the  exercife  of  the  governing 
authority,  we  Ihould  behold  the  public  virtue 
and  patriotifm  of  the  Legiflators  and  Great  Men 
immediately  ceafe  with  its  caufe,  and  Arifto- 
cracy,  as  it  were  watchful  of  the  opportunity, 
burft  out  at  once,  and  fpread  itfelf  over  the 
Kingdom. 

The  Men  who  are  now  the  Minifters, 
then  the  Partners  of  the  Crown,  would  in- 
ftantly  fet  themfelves  above  the  reach  of 
the  law,  and  foon  after  enfure  the  fame  prfod- 
lege  to  their  feveral  fupporters  or  depen- 
dants. ' 

Perfonal  and  independent  power  being  beT 
come  the  only  kind  of  fecurity  of  which  Men 
would  now  fliew  themfelves  ambitious,  the 
Habeas  Corpus  A&,  and  in  general  all  thole  law*, 
which  Subje&s  of  every  rank  mention  with  love,' 
*&d  to  which  they  look  up  for  protection  and 
i#fegri:  would  be  Jpofai  of  with  cootedtpt,  wd 
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mentioned  as  remedies  fit  bniyfot  Couiitfynieff 
and  Cits  ;— it  even  would  not  fee  long  before' 
they  were  fet  afide,  as  obftru&ing  the  wife  and' 
falutary  fteps  of  the  Senate. 

The  pretenfion  of  an  equality  of  right  in' 
allSubje&s,  of  whatever  frank  and  order  to  ' 
their  property  and  to  perfonal  'fafcty,  would 
foon  be  looked  upon  as  an  old  faftiioned  doc- 
trine, which  the  Judge  himfelf  would  ridicule 
from  the  Bench.  And  the  liberty  of  the  prefs, 
now  fo '  univerfally  and  warmly  vindicated, 
would,  without  lofs  of  time,  be  cried  down 
and  fuppreffed,  as  only  ferving  to  keep  up  the 
infolqpce  and  pride  of  a  refradory  people.  * 

And  let  us  not  believe  that  the  iriiftaken 
People,  whofe  Reprefentatives  we  now  behold  * 
making  fuch  a  firm  ftand  againft  the  indivjfifr8r} 
power  of  the  Crown,  would,  amidft  the  gene-  - 
r^pieivaftation  of  every  thing  they  hold  dear,  - 
ealily  find  Men  equally  difpofed  to  reprefs  the-'-1 
encroaching,  while  attainable,  power  of  a'Sc-  ■ 
nate   and  Body  of  Nobles. 

The  time  would  be  no  more  when  the  People,  - 
upon  whatever  Men  they  let  their  choice  fall, 
are  fure  to  find  them  ready  fincerely  to  join  in* 
the  fupport  of  every  important  branch  of  ptib^  • 
lie  liberty.  '    *.  '  ''■» 

Prefent,  or  cxpe&ed,  perfonal  powet'Oftditt*'^ 
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dependence  on  the  laws,  being  now  the,  con- 
fequence  of  the  truft  of  the  Peoplp,  wherever 
they  fliould  apply  for  fervants,  they  would. 
only  meet  with  betrayers.  Corrupting  as  it 
were  every  thing  they  fhquld  touch,  they 
could  confer  no  favour  upon  an  individual; 
but  to  deftroy  his  public  virtue;  and  to  re- 
peat the  words  ufed  in  a  former  Chapter^ 
"  their  railing  a  Man  would  only  bfe  inline-, 
"  diately  infpiring  him  with,  views  dire&ly- 
"  oppofite. to  their  own,  and  fending- him  to. 
"  increafe  the  number  of  their  enemies." 

All  thefe  considerations  ftrongly  point  out 
the  very  great  caution  which  is.  neceflary  to  be 
ufed  in  the  .difficult  bufinefs  of  laying  new  re- 
ftraints  ,on  the  .governing  authority.   Let  there- 
fore the  lefs   informed  part  ,  of  the   People* 
whofe  zefcl  requires  to  be  kept  up  by  vifible^ 
objedts,  look  if  they  choofe.upon  the  Crownr 
as  the  only  feat  of  the  evils  they  are  expofed  to ;  t 
mjftaken  notions  on  their  part  are  lefs  dan- 
gerous than  political  indifference,    and  they- 
are  more  eafily  directed  than  roufed,-—  but  at. 
the  fame  time,  let  the  more  enlightened  part  ^ 
of  the  Nation  conftantly  remember,  that  the 
Conftitution  only  fubfifts  by  virtue  of  a  proper 
equilibrium, — by  a  line  being  drawn  between  - 
Power  and  Liberty.  r 

Made  wife  by  the  examples  of  fever al  other 
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Nation*,  by  thofc  which  tht  Hlftory  of  tWf 
wry  Country  affords,  Jet  the  People  in  tht 
heat  of  their  ftruggles  in  the  defence  of  liberty; 
always  taVe  heed,  only  to  reach,  never  to  over* 
ihoot,  the  mark,— only  to  rcprefs>  never- td 
transfer  and  diflufe  Power* 
.  Amidft  the  alarms  that  may,  at  pattiettfaf 
times,  aTift  from  the  really  awful  authority 
of  the  Crown,  let  it,  on  the  one  hand,  be  re* 
membered,  that  even  the  power  of  the  Tu- 
dor* was  oppofed  and  fubdued,— and  on  the 
other  let  it  be  looked  upon  as  a  fundamental 
maxim,  that,  whenever  the  profpeft  of  per* 
ftmal  power  and  independence  on  the  go- 
verning authority,'  fhall  offer  to  the  view  of 
the  Members  of  the  Legiflature,  or  in  gene- 
ral of  thofe  Men  to  whom  the  People  nraft 
tttift,  even  Hope  itfelf  is  deftroyed*  The 
Hollander,  in  the  midft  of  a  ftorm,  though 
trufting  to  the  experienced  ftrength  erf  the 
iftounds  that  prated  him,  fhudders  no  doubt 
at  the  fight  of  the  foaming  Element  that  tor- 
rounds  him;  but  they  all  gave  themfetai 
over  for  loft,  when  they  thought  the  worm 
had  got  into  their  dykes  (a). 

(a)  Such  new  forms  as  may  prove  deftru&ive  of  tk* 
real  fubftance  of  a  Government,  may  be  unwarily  a- 
doptad,  in  the  £mc  manner  at  die  fapciAbiasi 
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CHAP.    XL 
af/rttf  additional  Ohfervations  on  the  right  of  taxation 
Which,  is  lodged  in  the  hands  of  the  Reprefen* 
tatives  of  the  People.    What  kind  of  danger 
this  Right  may  be  expofed  to. 

THE  generality  of  Men,  or  at  leaft  of  Po- 
liticians, feem  to  confider  the  right  of: 
taxing  themfelves,  enjoyed  by  theEnglifli  Na*. 
tion,  as  being  no  more  than  a  jneans  of  fecur* 
Ing  their  property  againft  the  attempts  of  th* 
Crown;  while  they  overlook  the  nobler  ap4 
more  extenfive  efficiency  of  that  privilege. 

The  right  to  graat  fubfidies  to  the  Crown* 
poflWTed  by  die  People  of  England,;  is  th* 
ftfe-guard  of  all  < their  other  liberties,  religious 
ttd  civil :  it  is  *  regular  means  conferred  on 
them  by  the  Cooftiditioa,  of  influencing  th* 
motion  of  the  Executive  power ;  and  it .  form* 
the  tie  by  which  the  latter  is  bound  td  thfeim 
in  ftort,  this  'privilege  is  a  fute  pledge  .in 
their  hands,  that  their  Sovereign,  who  can 
*tfmi&  their  Reprefentative*  at  his  pleafure, 
< 

and  pradices  deferibed  in  my  Work,  intttltd  MmcrtmTt 
tfH*ma*  Sup*rftiti<mf  may  be  ihtrodoced  into  a  Religion 
to  at  to  entirely  Jpbvert  the  true  fpmt  of  it. 
*~   '    '  LI 
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1vill  never  entertain  thoughts  of  ruling  with* 
out  the  affiftance  of  th'efe* 

If,  through  unforeseen  events^  the  Crow* 
could  attain  to  be  independent  on  the  People 
in  regard  to  it9  fupplies,  fuck  is  the  extent  of 
its  Prerogative,  that,  from  that  moment,  alt 
the  means  the  People  poflefs  to  vindicate  their 
liberty4,  would  be  annihilated.  They  would ' 
have  no  refource  left) — except  indeed  that  un- 
certain and  calamitous  one,  of  an  appeal  to- 
tire  {word ;  which  is  no  more,  after  all,  than 
what  the  moft  enflaved  Nations  enjoy* 

Let  us  fuppofe>  for  inftance*  that  abufes-of 
power  fhould  be  committed,  which,  either  by- 
their  immediate  operation*  or  by  the  prece- 
dents they  might  eftablifli,  fhould  undermine 
tlic  liberty  of  the  fubjed.  The  People,  itwiil* 
be  faid,  would*  then,  have  their  remedy  in  the 
Legifl*cive  power  poflcflbd  by  thai  Ifeeprefen* 
fatives.  The  latter-  would,  at  the  fitft  oppor* 
ttnity,Jncerfere,  and  frame  fuchBilisas  wbuid 
prevent-  the  like  abufes  for  the  future*  But 
We  we.mijft  obferve,  tjiaf  the.  Affect  of  the  So-, 
tereign  i;  neceflkry  tp  make  thodp  B$la  become 
Laws ;  and  if,  as  we  have  jufl  now  fuppofed, 
he  had  no  need  of  the  fiipport  of  the  Com* 
tnons,  how  could  they  Obtain  iiis  affimt  to 
laws  thus  purpofely  framed  to  abridge  his 
\  authority  ? 


OF  EMGLAN  D..        $r$ 

Again,  let  U9  fuppofe  that,  inftead  of  con* 
tenting  itfclf  with  making  flow  advances  t6 
defporifm>  the  Executive  power,  dr  its  Mini- 
Aprs,  fliould  at  once  openly  invade  the  liberty 
of  the  futyed.  Obnoxious  men,  Printers,  for 
inftancc,  or  political  Writers,  are  deftroyed* 
either  by  military  violence,  or,  to  do  thing* 
with,  more  fecurity,  with  the  forms  of  law* 
Then,  it  will  .be  faid,  theReprefentativesofth^ 
Peopi?  would  impeach  the  perfons  concerned 
io  thofe  meafures*  Though  unable  to  reach  a 
King  who  perfonally  can  do  no  wrong,  they  at 
leaft  would  lay  hold  of  thofe  Men  who  were  the 
immediate  inftrument*  of  his  tyrannical  pro- 
ceedings, and  endeavour,  by  bringing  them  to 
condiga  punifhment*  to  deter  future  Judges  or 
Minifters  from  imitating  them.  All  this  I 
grant;  and  I  will  even  add,  that,  circum* 
ftanced  as  the  Reprefentatives  of  the  People 
now  are,  and  having  to  do  with  a  Sovereign 
who  can  enjoy  tio  dignity  without  thHr  af- 
fiftance,  it  is  moil  likely  that  their  endea- 
vours in  the  purfuits  of  fuch  laudable  obje&s 
would  prove  iuccefsfuL  But  if,  on  the  contrary,- 
the  King,  as  we  have  fuppofed,  flood  io  no 
need  of  their  fcffiftance,  and  moreover  kne* 
that  he  Ihould  never  want  it,  it  is  impoffible 
t«  think  that  he  wovHd  then  ftffer  himfclf  to. 

LI  % 
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remain  a  tame  fpe&ator  of  their  proceedings. 
-The  impeachments  thus  brought  by  them 
would  immediately  prove  the  fighal  of  their 
difmiffion;  and  the  King  would  makehafte,by 
•didblving  them,  both  to  revenge  what  would 
then  be  called  the  infolence  of  the  Commons, 
and  to  fecure  his  Minifters. 

But  even  thofe  are  vain  fuppofitions  :  the 
evil  would  reach  much  farther ;  and  we  may- 
be affured  that  if  ever  the  Crown  was  to  be  in 
a  condition  to  govern  without  the  afiiflance  of 
the  Reprefentatives  of  the  People,  it  Would 
difmifs  them  for  ever,  and  thus  rid  itfelf  of  an 
Affembly  which,  while  it  continued  to  be  a 
clog  on  its  power,  could  no  longer  be  of 
any  fervice  to  it.  This  Charles  the-  Firft  at-; 
tempted1  to  do  when  he  found  his  Parliaments! 
grew  refradory,  and  the  Kings  of  France 
really  have  done,  with  refped  to  the  General 
Eftates  of  their  Kingdom. 

And  indeed  if  we  confider  the  extent  of  the 
Prerogative  :of  the  King  of  England,  and 
efpecially  4he  circumftance  of  -his  completely 
uniting  in  himfelf  all  the  executive  and  a&ive 
powers  in  the  State,  we  ihalV  find  that  it  is  no 
exaggeration  to  fayi  that*  he  has  power  fuf- 
ficientrto  be  as  arbitrary  as  the  Kings  of  France, 
were. it. not  for  the  right  6t  taxation,  which,  i»- 
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England,  is  poffeffed  by  the  People;  and  the* 
only  coriftitutional  difference  between  the 
French  and  Englifli  Nations  is,  that  the  former 
can  neither  confer  benefits  on  their  Sovereign, 
nor  hinder  his  meafurcs ;  while  the  latter,  how 
extenfive  foever  the  Prerogative  of  their  King: 
may  be,  can  deny  him  the  means  of  exert* 

.ingit. 

But  here  a  nxoft  important  obfervation  is  to 
be  made ;  and  I  entreat  the  reader's  attention  to. 
the  fubject.  This  right  of  granting  fubfidies 
to  the  Crown,  can  only  be  effectual  when  it 
is  exercifed  by  one  Affembly  alone.    When  fe- 

.  veral  diftinfl:  Affemblies.  have  it  equally  in 
their  power  to  fupply  the  wants  of  the  Prince* 
the  cafe  becomes  totally  altered.  The  comt 
petition  which  fo  eafily  takes  place  betweetc 
thofe  different  Bodies,  and  even  the  bare  confcU 

•  oufnefs  which  each  entertains  of  its  inability  to 
hinder  the  meafures  of  the  Sovereign,  render  it 
impoffible  for.  them  to  make  any  effedtual  con- 
ftitutional  ufe  of  their  privilege.  ".Thofe  dif- 
"  ferent  Parliaments  or  Eftates  (to  repeat  the 
"  obfervation  introduced  in  the  former  part 
"of  thk.Work)  having  no  means. of  recom- 

.  V  mending  theinfelves  to  their  Sovereign,  but 
".their  fuperior  readinefs  in  complying  with 
**  bis  demands,  vie  with  each  other  in  grant* 

Us 
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"  ing  what  it  would  not  only  be  fraitlefs,  but 
. "  *tfen  dangerous  to  refufe.  And  the  King, 
w  in  the  mean  time,  foon  comes  to  demand 
«  as  a  tribute,  a  gift  which  he  is  confident  to 
"  obtain/*  In  fhbrt,  it  may  be  laid  down  as  a 
maxim,  that  when  a  Sovereign  is  made  to  de- 
pend, in  regard  to  his  fupplies,  on  more  Af- 
femblies  than  one,  he,  in  fad:,  depends  .upon 
none.  And  indeed  the  King  of  France  is  not 
independent  on  his  People  for  his  neceffary 
fupplies,  any  otherwife  than  by  drawing  the 
feme  from  feveral  different  Aflemblies  of  their 
Reprefentatives  :  the  latter  have  in  appearance 
a  right  to  refufe  all  his  demands  :  and  as  the 
T&ngltfh  call  the  grants  they  make  to  their 
Kings,  Aids  or  Subfidies,  fo  do  the  Eftates  of 
the  French  provinces  call  their's  Dons  gratuits, 
ox  free  gifts. 

'  What  is  it,  therefore,  that  conftitutes  the 
difference  between  the  political  fituation  of  the 
French  and  Engliftx  Nations,  fince  their  rights 
thus  feem  outwardly  to  be  the  fame  ?  The  diffe- 
rence lies  in  this,  that  there  has  never  been  in 
England  more  than  one  Affembly  that  could  fup- 
ply  the  wants  of  the  Sovereign.  This  has  always 
kept  him  in  a  ftatc,  not  of  a  feem  in  g,  but  of 
a:  real  dependence  on  the  Reprefentatives  of  the 
Pfcopie  for  his  neceffary  fupplies;  and  how  low 
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foever  the  liberty  of  tfee  Strbjed  may,  ait  par* 
ticular   times,  have  funk,  they  have  always 
found  thbmfelves  poffeffed  of  a  moft  effe&uajl 
means  of  reftoring^  it*   whenever  they  have 
thought  proper  fo  to  do*    Under  Henry  the 
Eighth,  for  inftance,  we  find  the  Defpotifm  of 
the  Crown  to  have  been  carried  to  an  aftoniih?  p 
ing  height :  it  was  even  enafted  that  the  Pro* 
clamations  of  the  King  fliould  have  the  force  ^ 
of  law;  a  thing  which  even  in  France,  never 
was  fo  exprefly  declared :  yet,  no  fooner  did 
the  Nation  recover  from  its  long  ftate  of  fu- 
finenefs,  than  the  exorbitant  power  of  the 
Crown  was  reduced  within  its  constitutional "" 
bounds. 

To  no  other  caufe  than  the  difadvantage  of 
their  fituation,  are  we  to  afcribe  the  low  con- 
dition in  which  the  Deputies  of  the  People 
in  the  Affembiy  called  the  General  Eftates  of 
France,  were  always  forced  to  remain. 

Surrounded  as  they  were  by  the  particular 
Eftates  of  thofe  Provinces  into  which  the 
Kingdom  had  been  formerly  divided,  they 
never  were  able  to  ftipulate  conditions  with 
their  Sovereign ;  and  inftead  of  making  their 
right  of  granting  fubfidies  to  the  Crown  ferve 
to  gain  them  in  the  end  a  ihare  in  Legiflation. 
they  ever  remained  confined  fo  the  naked  pri- 
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yil^geof  <!  humhie;Su|)pU^atioii  and  Remqq, 
? -Affile*/* 

:  Thofe  Eftates,  however,  as  all  tho  great; 
£#ojrds  in  France  were  admitted  into  them,  he* 
gap  it  length  to  appear  dangerous;  and  aft 
the  King  could  in  the  mean  time  do  without 
their  afliftance,  they  were  fet  afide.  But  fede- 
ral of  the  particular  Eftates  of  the  Provinces 
are  preserved  to  this  day  ;  feme,  which  for 
temporary  reafons  had  been  aboliihed,  have 
been*reftored :  nay,  fo  manageable  have  po-_ 
pular  Affemblies  been  found  by  the  Grown, 
when  it  has  to  do  with  many,  that  the  kind 
of  Government  we  mention  is  that  which  it 
has  been  found  moft  convenient  to  affigri  to, 
Corfica ;  and  Corfica  has  been  made  tin  pay$ 
<?  Etats  (a).  ] 

(«)  An  idea  of  the  manner  in  which  the  bu  fin  eft 
ef  granting  fupplies  to  the  Crown,  was  conduced  bj& 
the  States  of  the  province  of  Britanny,  under  the  reign, 
of  Lewis  the  Fourteenth,  may  be  formed  from  fever*} 
lively  ftrokes  to  be  met  with  in  the  Letters  of  Mad.  dc 
Sevigne',  whofe  Eftate  lay  in  fchat  Province,  and  who 
had  often  affiftcd  at  the  holding  of  thofe  States.  The 
granting  of  fupplies  was  not,  it  feems*  looked  upon, 
as  any  ferious  kind  of  buiinefs,  T*he  whole  time  the. 
States  were  fitting,  was  a  continued  fcene  of  feftivity 
and  entertainment :  the  canvafCng  of  the  demands  of 
'the  Crown  was  chiefly  carried  oh  at  the  table  of  tho 
Jtfoblcman  whp  had  been  deputed  from  Court  to  hold 
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*  ?Fhat  the  Crown  in  England  fhould,  on  a 
fudden,  render  itfelf  independent  on  the  Con£ 
mans  fof  its  fupplies,  that  is,  Ihoulcl  on  a  fud- 
den fuccefsfully  affume  to  itfelf  a  right  to  lay 
taxes  on  the  Subject,  by  its  own  authority,  is 
not  certainly  an  event  in  any  degree  likely  to 
take  place,  nor  indeed  that  fhould,  at  this  pre- 
feat  time,  raife  any  kind  of  political  fear.  But 
k  is  not  equally  impracticable  that  the  right 
pi  the  Reprefentatives  of  the  People  might  be- 

the  States;  and  every  thing  was  commonly  decided 
by  a  kind  of  acclamation.  In  a  certain  Aflembly  of 
fliofe  States,  the  Pake  of  Chaulnes,  the  Lord  deputy, 
tad  a  prefeat  of  fifty  thoofand  crowns  made  to  him,  as 
well  as  a  considerable  one  for  his  Dochefs,  befides  ob- 
taining {he  demand  of  the  Court :  and  the  Lady  we  quota 
Jicre,  commenting  fomewhat  jocularly  on  thefe  grants, 
fays,  Ce  n't  ft  fas  qui  nous  fiyons  riches }  mats  nous  fomtms 
bonnttts,  nous  annus  du  courage,  &  entre  tnidi  &  une  b$ttre9 
nous  ne  Ja*vons  rien*refuf$r  a  nos  amis.  "  It  is  not  that  we 
44  are  tick  •  but  we  are  civil,  we  are  full  of  courage,  and, 
"  between  twelve  and  one  o'clock,  we  are  unable  to  deny 
?.*  any  thing  to  our  friends.** 

The  different  Provinces  of  France,  it  may  be  obferved, 
are  liable  to  pay  feveral  taxes  befides  thofe  impofed  on 
them  by  their  own  States.  Dean  Tucker,  in  one  of  his 
Tracts,  in  which  he  has  thought  proper  to  quote  this 
Work,  has  added  to  the  above  inftance  of  the  French. 
Provinces,  that  of  the  States  of  the  AufHan  Netherlands, 
which  is  very  concluJive.  And  examples  to  the  fan*« 
purpofe  might  be  fupplied  by  all  thofe  Kingdoms  of  Eu- 
rope in  which  Provincial  States  are  held. 


j2*     THE  CONSTITUTION 

come  invalidated,  by  being  divided  ift  the  m&n* 
per  that  has  been  juft  deferred.    * 

Such  a  divifion  of  the  right  of  the  People 
might  be  effe&ed  ffeveral  different  ways.  Na- 
tional calamities  for  inftance,  unfortunate  fo* 
?efign  wars  attended  with  lofs  of  public  credit* 
plight  fuggeft  methods  for  raifing  the  ndceffary 
fupplies,  different  from  thofe  which. Jdave  hit 
therto  been  ufed.  Dividing  the  Kingdom  into 
a  certain  number  of  parts,  which  fltould  fe«* 
verally  vote  fubfidies  to  the  Crown,  or  even 
diftindfc  affeffments  to  be  made  by  the  different 
Counties  into  which  England  is  now  divided, 
ftiight,  in  the  circumftances  we  fuppofe,  be 
looked  updn  as .  advifeable  expedients ;  and 
thefe,  being  onbe  introduced,  might  be  con- 
tinued afterwards. 

Another  divifion  of  the  right  of  the  People* 
much  more  likely  to  take  place  than  thofe 
juft  mentioned,  might  be  fuch  as  might  arife 
from  acquifitions  of  foreign  dominions,  the  m* 
habitants  of  which  fhould  in  time  claim  and  ob- 
tain a  right  to  treat  diredtly  with  the  Crown,  and 
grant  fupplies  to  it,  without  the  interference  of 
the  Britifh  Legiflature. 

Should  any  Colonies  acquire  the  right  wa 
mention — fhould,  for  inftance,  the  American, 
Colonies  have  acquired  it,  as  they  claimed  it, 
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it  is  not  to  be  doubted  that  the  confequences 
that  have  refulted  from  a  divifion  like  that  we 
mention  in  moft  of  the  Kingdoms  of  Europe, 
would  alfo  have  taken  place  in  the.  Britifh  do- 
minions, and  that  that  fpirit  of  competition 
which  has  been  above  defcribed,  would  in  time 
have  manifefted  itfelf .  between  the.  different, 
Colonies.  This  defire  of  ingratiating  themfelves 
with  the  Crown,  by  means  of  the  privilege 
of  granting  fupplies  to  it,  has  even  been  openly 
confeffed  by  an  Agent  of  the  American  Pro-> 
vinces  (a),  when,  on  his  being  examined  by 
the  Houfe  of  Commons,  in  the  year  1766,. 
he  faid,  u  the  granting  Aids  to  the  Crown,  is  the 
"  only  means  the  Americans  have  of  recommending 
"  them/elves  to  their  Sovereign"  And  the  events 
that  have  of  late  years  taken  place  in  America, 
render  it  evident  that  the  Colonies  would  not 
have  fcrupled  going  any  lengths  to  obtain  fa- 
vourable conditions  a^  the  expence  of  Britain 
and  the  Britifh  Legiflature. 

That  a  fimilar  fpirit  of  competition  might 
be  raifed  in  Ireland,  is  alfo  fufficiently  plain 
from  certain  late  events.  And .  ihould  the 
American  Colonies  haye  obtained  their  de- 
mands, and  at  the  fame  time  ihould  Ireland 

and  America  have  increafed  in  wealth  to  a  cer- 
« .  .... 

(a)  Doltor  Franklin, 
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tain  degree,  the  time  might  have  come  at 
which  the  Crown  might  have  governed  Eng- 
land with  the  fupplies  of  Ireland  and  Amenta- 
Ireland  with  the  fupplies  of  England  and  of 
the  American  Colonies — and  the  American 
Colonies  with  the  money  of  each  other,  and 
of  England  and  Ireland. 
■  To  this  it  may  be  obje&ed,  that  the  fupplies 
granted  by  the  Colonies,  even  though  joined 
■with  thofe  of  Ireland,  never  could  have  rifen 
to  fuch  a  height  as  to  have  counterbalanced 
the  importance  of  the  Englifh  Commons,—— 
I  anfwer,  in  the  firft  place,  that  there  would 
have  been  no  neceffity  that  the  aids  granted 
by  Ireland  and  America  fhould  have  rifen  to 
an  equality  with  thofe  granted  by  the  Britilh 
Parliament :  it  would  have  been  fufficfent,  to 
produce  the  effedts  we  mention,  that  they  had 
only  borne  a  certain  proportion  with  thefe  lat«* 
ter,  fo  far  as  to  have  conferred  on  the  Crown 
a  certain  degree  of  independence,  and  at  the 
fame  time  have  raifed  in  the 'Englifh  Commons 
a  correfpondejn  fenfe  of  fclf-diffidence  in  the 
exercife  of  their  undoubted  privilege  of  grant- 
ing, or  rather  refufing,  fubfidies  to  the  Crown. 
•—Here  it  muft  be  remembered,  that  the  right 
of  granting,  or  refufing,  fupplies  to  the  Crown, 
is  the  qnly  ultimate,   forcibly  privilege  tho 


firiufli  Parliament  poffefs :  by  the  Co^ftitution 
t^y  have  no  other,  as  hath  been  ojbteryedjn, 
th^  beginning  of  this  Chapter :  this  circuav. 
ftance  oyght  to  be  combined  witji  the  abfolute 
cxclufivenefe  of  the,  executive  powers  Jodged  in 
the  Crown— with  its.  prerogative  of  differing 
from  the  Bills  framed  by  Parliament,  and  even 
of  diflblving  it  (a).  • 

i  t  ,  

(*)  Being  with  Do&or  Franklin  at  his  houfe  in  Craven- 
ftreet,  Come  months  before  he  went  back  to  America, 
1  mentioned  to  him  a  few  of  the  remarks  c6ntained'  in 
thk  Chapter,  and,  in  general,  that  the  claim  of  the 
American  Colonies  diie&ly  idafhed  with  one  of  die 
vital  principles  of  the.  Englilh  Confutation,  The  obferva- 
tion,  I  remember,  (truck  him  very  much  :  it  led  him  af- 
terwards to  f  peak  to  me  of  the  examination  he  had  under- 
gone in  the  Hotrfe  of  Commons  $  and  he  concluded  ivith 
lending  me  the  volume  of  the  pblle&ion  of  ParliAmntpr? 
.  Dtbqut*  in  which  an  account  of  it  is  contained.  Finding, 
the  conftitutional  tendency  of  the  claim  of  the  Americans 
to  be  a  fubjeel  not  very  generally  underftood,  I  added  a 
few  paragraphs  concerning  it,  in  the  Engiifh  Edition  I 
feme  time  after  gave  of  this  work)  and  being  now  afoot 
to  give  a  third  Edition  of  the  fame,  I  have  thought  it. 
might  not  be  ainiftf  to  write  fomething  more  compact  oft 
the  fubjed,  and  have  accordingly. added  the  prefent  near. 
"Chapter,  krto.wbkh  I  have  .transferred  the  few  addttiAttt: 
paragraphs  I  mention,  leaving  in  the  place  wherej  Aejti 
flood  (pag.  45.)  only  the  general  obfervatiens  on  the  right 
.  0/  granting  fubfidjea,  which  were  fcfcmerly  in  the  French 
work.     Several  of  the  ideas,  aid  even  expreifions  4Mp; 
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I  fhall  mention  in  the  fecond  place,  a  re- 
markable faft  in  Regard  torthfe  fubjeft  we  arc 
treating  (which  may  ferve  to  ihew  that  Poli- 
ticians are  not  always  confiftent,  or  even  fa- 
gacious,  in  their  arguments),  which  is,  that 
the  fame  perfons  who  were  the  moft'  ftrenuous 
advocates  for-  granting  to  the  American*  Co- 
lonies their  demands,  were  at,  the  faiwe  time 
the  moft  fanguine  in  their  predictions  of  the 
future  wealth  and  greatnefs  of  America,  and 
zt  the  fame  time  alfoj  ufed  to  make  frequent 
complaint's  on  the  undue  influence  which,  the 
Cfown  derives  from  the  fcanty  fuppKes  granted  - 
to  it  by  the  kingdom  of  Ireland  (a). 

Had  the  American  Colonies  fully  obtained 
their  demands,  both  the  eflencc  of  the  present 
Englifli  Government,  and  the  condition  of 
the  Englifh  People,  would  certainly  have  been 
altered   thereby :   nor  would  fuch  a  change 

trifled  In  thk  Chapter,  made  their  appearance  in  the 
fubttc  AMiertiftr,  abort  the  time  I  waa  preparing  the  frft 
Edition?  I  fent  them  tnyfelf  to  that  Newfpeper,  nndct 
fbeffignatare  of  Jdun*.  I  mention  thu  for  the  ftke  of 
thofc  perfons  who  may  perchance  remember  having  feen  * 
the  itettk  I  allude  to. 

r  (^  For  inftance,  die  complaint*  made  in  regard  to'thr 
frttibi*  on  the  Iriih  cftablifoaienu 
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have  been  inconfiderable,  but  in  proportion  as 
the  Colonies  fhould  hate  wnaiqed  in  a  date  of 
national  poverty  (a). 

(a)  When  I  obferve  that,  n*  Man  who-wtoed  for  the 
preservation  of  the  form  an*  fpirit  of  the  Englifh  Confti- 
tution,  ought  to  Jure  defired,  that  the  cjaim  of  the  W 
ncan  Colonic  might  be  granted  them,  neither  do  I  meat 
to  fay  that  the  American  Colonies  flioold  nave  given  no 
tWr.cham.  ^ba  wmoaof  MiAifteV  i.  regard  to 
America*  **Wv<*gbs  to  lfep»;bw.icoBita«ljteW|*i«|> 
in,mejyj>g  tbe  Colony  ufcftato^tbU  Co»«ry,  ««d«  t^ 
fame  tune,  in  hiding  their  fubjedUon  from  them  (i 
caution,  which  i,f  after  ajl,  mo«  or  lefs  ufed  in  wr 
GPyerninent;upon  earth) ,  (it.  ought  to. have  been  eyerie* 
in  preventing  the  oppofite  interns  of  Britain,  and  of  j^ 
r^,  from  bring,  fought*  «a  'tffo,.  to  any- foch  cJtfbja* 
ddemma  as  would  render  difcbedicnce  on  the  ot*,b*a£, 
and  the  refort  to  force  on  thoo^er,  almoft  GrVlTwI! 

r    tATh:  £r:aIity  ^^  *■*  ****£ 

«fe  .great  depth  of  thq^ht.  and  much  farecaflr.in.  thei. 
operate,  whereas  the  tru*  i,,  that  Mjn^^ia  aU- 
Country,  never,  think  bat  of  providing  forprcfiwt,  iZ 
med.ate ,  contingencies  in  dojng  which  they.conftaad* 
follow.the  open  track  before  them,  This  roe|hod  doe. 
very  well,  rpr  the  common  courfe  of  human  affairs,  «2 
«ven.uthef»feft;  but  whe.ucrer.  c,f„  and  circamftanceHf 
•  new  and  unknown  nature  occur,  fad  blunders  and  uproar 
are  the  conference,.  The.  celebrated  Count  OjtewW 
Chancel  or  of  Sweden,  one  day  when  his  Son  w„.Z£. 
ing  to  him  hi,  diffidence  of  hi.  own  abilities,  35 
dread  w«h  whKLhethought  of  ever  engaging  in  *e  <£ 
nagement  of  pubicafiair,,  made  the  following  ££ 
anfwer  to  ,h,m ,  AijH,.  „,  fH%  ^^  ^  *££ . 

Imlewifdom  the  World  is  governed.) 

•3  Matter* 
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Gmclufwn. — A  few  words  on  the  nature   of  tit 
Divifions  that  take  place  in  England. 

I  Shall  conclude  diis  Work  with  a  few  ob* 
fervations  on  the  total  freedom  from  vio- 
lence with  which  the  political  difputes  and* 
contentions  in  England   are   conducted   and 
terminated,  in  order  both  to  give  a  farther 

*  Matters  having  come  to  an  eruption,  it  was  no  longer  t 
t§^%e  expefted  they  could  be  compromised  by  the  pal- 
liative offers  ferit  at  different  times  from  this  Country  to 
Anerfca.  When  the  Earl  of  Carlifle  folicited  to  be  at 
the  head  of  the  folemn  Commiflion  that  failed  for  the 
porpofe  we  mention,  he  did  not  certainly  (hew  modefty 
#}ual  to  that  of  the  Son  of  Chancellor  Oxenfticrn.  It 
has  been  faid  that,  in  that  ftage  of  the  conteft,  the  Ame- 
ricans could  not  think  that  the  propofals  thus  fent  to 
them,  were  ferioofiy  meant :  however,  this  cannot  have 
been  the  principal  caufe  of  the  mifcarriage  of  the  com- 
niffibn.  The  fa&  is,,  that,  after  the  Americans  had  been 
Cttce  made  to  open  their  eyes  on  their  political  fituation, 
aAd  tendered  fenfible  of  the  local  advantages  of  their 
Gotintry,  it  was  become  in  a  manner  impoffible  to  have 
flruck  with  them  any  bargain  at  which  either  Nation 
would  have  afterwards  caufe  to  rejoice,  or  even  to  have 
iriade  airy  bargain  at  all.  It  would  be  needlefs  to  fay 
here  any  thing  more  on  the  fubjeft  of  the  American  conteft. 

•The  motto  of  one  of  the  Englifti  Nobility,  ihould  have 
been  that  of  Minifters,  in  their  regulations  for  rendering 
the  Golohiei  ufeful  to  the  Mother  Country , — Fair*  /*** 
dirt.  >> 
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j>foof  of  the  feundnefs  of  the  principles  on 
which  the  EoglUh  Government  is  founded, 
and  to  confute  in  general  the  opinion  of 
foreign  Writers  or  Politicians,  who,  milled  by 
the  apparent  heat  with  which  thofe  difputes 
are  fometimes  carried  <m,  *nd  the  clamour  to. 
which  they  give  occafion,  look  upon  England 
as  a  perpetual  fcene  of  civil  broils  and  dif- 
fenfions. 

In  fatt  if  we  confider,  in  the  firft  place, 
the  conftant  tenor  of  the  conduA  of  the 
Parliament,  we  lhall  fee  that  whatever  differ- 
ent views  the  feveral  Branches  that  compofe  it 
may  at  times  purfue,  and  whatever  ufe  they 
may  accordingly  make  of  their  privileges,  they 
never  go,  in  regard  to  each  other*  beyond 
the  terms,  not  only  of  decency,  but  even  of 
that  general  good  underftanding  which  ought 
to  prevail  among  them. 

Thus  the  King,  though  he  preserves  the 
ftyle  of  his  Dignity,  never  addreffes  the  two 
Houfes  but  in  terms  of  regard  and  affe&ion ; 
and  if  at  any  time  he  chufes  to  rcfufe  their 
Bills,  he  only  fays  that  he  will  condder  of 
them  (le  Roy  s'advifera) ;  which  is  certainly  a 
gentler  expreffion  than  the  word  Fetfr 

The  two  Houfes  on  their  part,  though  verjp 
jealous,  each  within  their  own  walls,  of  the 

Mm 
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freedom  of  fpeech^  are,  on  the  other  hand* 
careful  that  that  liberty  lhall  never  break  out 
into  unguarded  expreffions  with  regard  to  the 
perfon  of  the  King;  It  is  even  a  conftant  ryle 
amongft  them  never  to  mention  him,  when 
they  mean  to  blame  the  administration ;  and 
thofe  thbgs  which  they  may  choofe  W  cenfure, 
even  in  the  Speeches  made  by  the  King  in 
perfon,  and  which  are  plainly  his  own.afts, 
are  never  considered  but  as  the  deed  of  his 
Minifters,  or  in  general  of  thofe  who  have  ad- 
tifed  him* 

The  two  Hpufes  are  alfo  equally  attentive 
to  prevent  every  ftep  that  may  be  inconfiftent 
With  that  refpeft  which  they  mutually  owe  tor 
One  another.  The  examples  of  their  differ- 
ences with  each  other  are  very  rare,  and  wertf 
for  the  moft  part  mere  mifunderftaridings* 
Nay,  in  order  to  prevent  all  fubjedt  of  alterca- 
tion, the  cuftom  is,  that  when  one  of  the 
two  Houfes  refufes  to  confent  to  a  Bill  pre- 
fented  by  the  other,  no  formal  declaration  li 
made,  of  fuch  refufal ;  and  that  Houfe  whof* 
Bill  is  feje&ed,  learns  its  fate  only  from  their 
hearing  no  more  of  it,  or  by  what  the ^Mem- 
bers may  be  told  as  private  perfons. 

In  each  Houfe,  the  Members  t*ke  care, , 
even  in  the  heat  of  debate,  never  to  go  be- 
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Jrottd  certain  bounds  in  their  manner  of  fpeak- 
i'ftg  of*  each  other :  if  they  were  to  offend  in 
that  refpeft,  they  would  dertainly  incur  the 
(enfure  of  the  Houfe.  And  as  reafon  ha$ 
taught  Mankind  to  refrain,  in  their  wars, 
from  all  injuries  to  each  other  that  have 
too  tendency  to  promote  the  main  object  of  theit1 
contentions,  fo  a  kind  of  Law  of  Nations 
(if  I  may  fo  exprefs  myfelf )  has  been  intro* 
duced  among  the  perfons  who  form  the  Par- 
liament and  take  a  part  in  the  debates  :  they 
have  difcovered^that  they  may  very  well  be  of 
Oppofite  parties,  and  yet  not  hate  and  perfe* 
cute  one  another*  Coming  fr$ ih  from  debates 
carried  oil  even  with  confiderable  warmth,  they 
meet  without  reludance  in  the  ordinary  inter* 
courfe  of  life ;  and,  fufpending  all  hoftilities, 
they  hold  every  place  out  of  Parliament  to  bd 
tieutral  ground* 

In  regard  to  the  generality  of  the  Peo-» 
pie,  as  they  never  are  called  upon  to  come 
t6  a  final  decifion  with  rtfpeft  to  any  public 
meafures,  or  exprefsly  to  concur  in  fupport- 
ing  them,  they  preferve  themfelves  ftill  more 
free  from  party  fpirit  than  their  Reprefenta- 
tives  themfelves  fometimes  are.  Confidering, 
as  we  have  obferved,  the  affairs  of  Govern- 
ment as  only  matter  of  (peculation,  they  ne- 
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ver  have  occafion  to  engage  in  any  vehement 
.contefts  among  themfelves  on  that  account. 
Much  lefs  do  they  thirik  of  taking  an  aftive 
and  violent  part  jn  the  differences  of  particular 
factions,  or  the  quatrels  of  private  individuals* 
And  thofe  family  feuds,  thofe  party  animofities, 
thofe  victories  and  confequent  outrages  x>f 
faSions  alternately  fuccefsful*  in  Jhorty  all 
thofe  inconveniencies  which  in  fo  many  other 
States  have  conftantly  been  the  attendants  of 
liberty,  and  which  Authors  tell  us  we  muft 
fubmit  to,  as  the  price  of  it,  are  things  in  very 
great  meafure  unknown  in  England. 

But  are  not  the  Englifh  perpetually  mak- 
ing complaints  againft  the  Administration? 
and  do  they  not  fpeak  and  write  as  if  they 
were  continually  ezpofed  to  grievances/  of 
every  kind  ? 

Undoubtedly,  I  fhall  anfwer,  in  a  Society  of 
Beings  fubjeft  to  error,  diffatisfa&ions  will 
necefiarily  arife  from  fome  quarter  or  other ; 
and  in  a  free  Society,  they  will  be  openly  ma-, 
nifefted  by  complaints,  Befides,  as  every  Man 
in  England  is  permitted  to  give  his  opinion 
upon  all  fubje&s,  and  as,  to  watch  oyer  the 
Adminiftration,  and  to  complain  of  griev- 
ances, is  the  proper  duty  of  the  RejM^fenta- 
tives  of  the  People,  complaints  muft  necef- 
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farily  be  heard  in  fuch  a  Oovtmment,  *nd 
-even  more  frequently,  and  upon  more  fubjedfcs, 
than  in  any  other. 

But  thofe  complaints,  it  Ihould  be  remem- 
bered, are  not,  in  England,  the  cries  of  op- 
predion  forced  at  laft  to  break  its  filence. 
They  do  not  fuppofe  hearts  deeply  wounded. 
Nay,  I  will  go  farther,  they  do  not  even  fup- 
pqfe  .very  determinate  fentiments;  and  they 
are  often  nothing  more  than  the  firft  vent  which 
Men  give  to  their  new,  and  yet  unfettlcd  con- 
ceptions. 

The  agitation  of  men's  minds  is  not  there* 
fore  in  England  what  it  would  be  in  other 
States :  it  is  not  the  fymptom  of  a  profound 
and  general  difcontent,  and  the  forerunner  of 
violent  commotions.  Forefeen,  regulated,  even 
hoped  for  by  the  Gonftitution,  this  agitation  ani- 
mates all  the  different  parts  of  the  State,  and  is  to 
be  coniidered  only  as  the  beneficial  viciffitude 
of  the  feafobs.  The  governing  Power  being 
dependant  on  the  Nation,  is  often  thwarted, 
but  fo  long  as  it  continues  to, defer ve  the  af- 
fection of  the  People,  can  never  be  endangered. 
Like  a  vigorous  Tree  which  flretches  its 
branches  far  and  wide,  the  flighteft  breath  can 
put  it  in  motion ;  but  it  acquires  and  exerts  at 
every  minute  a  new  degree  of  force,  and  refills 
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the  Winds,  by  tjie  ftrength  and.elafticity  ef  it* 
fibres,  and  the  depth  of  its  roots* 

In  a  word,  whatever  Revolutions  may  at 
times  happen  among  the  perfons  who  conduit 
the  public  affairs  in  England,  they  never  go 
cafion  the  Ihortefl:  ceffation  of  the  power  of 
the  Laws,  nor  the  fmalleft  diminution  of  the 
fecurity  of  individuals.  A  Man  who  fliould 
have  incurred  the  enmity  of  the  moft  power- 
ful Men  ih  the  State — what  do  I  fay  ! — thougn 
he  had,  like  another  Vatinius,  drawn  upon  him- 
felf  the  united  deteftationof  all  parties,  might, 
under  the  protection  of  the  Laws,  and  by  keep- 
ing within  the  bounds  required  by  them,  con- 
tinue to  fef  both  his  enemies  and  the  whole 
Nation  at  defiance. 

The  limits  prefcribed  to  this  book  do  not 
admit  of  entering  into  any  farther  particulars 
pn  the  fubjed:  we  are  treating  here  ;  but  if  we 
were  to  purfue  this  enquiry,  and  examine  into 
the  influence  which  the  Engliih  Government 
las  on  the  manners  and  cuftoms  of  the  People, 
perhaps  we  fhould  find  that,  inftead  of  infpiring 
them  with  any  difpofition  to  diforder  or  anar- 
chy, it  produces  in  them  a  quite  contrary  ef- 
fect. As  they  fee  the  higheft  Powers  in  the 
State,  conftantly  fubmit  to  thi  Laws,  and  they 
receive,  themfelves,  fuch  a  certain  proteftioh 
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from  thofe  laws,  whenever  they  appeal  to  them, 
it  is  impoffible  but  they  muft  infenfibly  contract 
a  deep-rooted  reverence  for  them,  which  can 
at  no  time  ceafe  to  have  feme  influence  on  theit 
aftions.  And,  in  fad,  we  fee  that  even  the 
lower  clafc  of  the  People,  in  England,  notwith- 
Handing  the  apparent  excefies  into  which  they  " 
are  fbmetimes  hurried,  pofiefs  a  fpirit  of  juftice 
and  order,  fuperior  to  what  is  to  be  obfervetf 
in  the  fame  rank  of  Men  in  other  Countries. 
The  extraordinary  indulgence  which  is  ftiewn 
to  accufed  perfons  of  every  degree,  is  not  attend- 
ed with  any  of  thofe  pernicious  coqfequences 
which  we  might  at  firft  be  apt  to  fear  from,  it* 
And  it  is  perhaps  to  the  nature  of  the  Englifh 
Conftitution  itfelf  (however  remote  the.  caufe 
may  perhaps  feem)  and  to  the  fpirit  of  Juftice 
it  continually  and  infenfibly  diffufes  through- 
out all  orders  of  the  People,  that  we  are  to  at-  , 
tribute  the  Angular  advantage,  poflefied  by  ths  . 
Englifh  Nation,  of  employing  an  incomparably 
milder  mode  ?f  adminiftpring  Juftice  in  crimi- 
nal matters  than  any  .other  Nation,  ai^d  at  tjje 
fame  time  of  affprdiqg  perhaps  fewer  inftances  . 
of  yiolepce  or  cruelty. 

Another  confequence  which  we  might  ob-  - 
ferye  here,  as  flowing  alfo  froin  the  principles . . 
X)i  the  Englifh  Government,  is  the  moderate 
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behaviour  of  all  thofe  who  aie  .invtefte4{^with 
any  branch  of  public  authority.  'And  if  we 
look  at  the  conduct  of  all  public  Officers  in 
England,  from  the  Minifter  of  State,  or  the 
Judge,  down  to  the  loweft  officers  of  Joftice, 
we  find  a  fpirit  of  forbearance  and  lenity. pre* 
vailing  in  England,  among  all  perfons  in  power, 
which  cannot  but  create  feme  furprize  in  thofe 
who  have  vifitcd  other  Countries. 

One  circumftance  more  I  lhall  obferve  here, 
as  peculiar  to  England,  which  is  the  conftant 
attention  of  the  Legislature  in  providing  for 
the  inrerefts  and  welfare  of  the  People,  and 
the  indulgences  (hewn  by  them  to  their  very 
prejudices.  Advantages  thefe,  which  are  no 
doubt  the  conference  of  the  general  fpirit 
which  animates  the  whole  Englifti  Govern- 
ment, but  are  alfo  particularly  owing  to  that 
circumftance  peculiar  to  it,  of  having  lodged 
the  adfcive  part  of  Legiflation  in  the  hands  of 
the  Representatives  of  the  Nation,  and  comr 
mitted  the  care  of  alleviating  the  grievaticea 
pf  the  People  to  perfons  who  either  feel  them, 
pr  fee  them  nearly,  and  whofe  fureft  path  to 
advancement  and  glory  is  to  be  a&ive  in  find- 
ing remedies  for  them. 

Not  that  I  mean,  however,  that  no  abufea 
fake  place  in  the  Englifti  Government*  and 
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that  all  poffible  good  laws  are  made  in  it,  but 
th^t  there  is  a  conftant  tendency  in  it,  both  to 
-  correct  the  one,  and  improve  the  other.  And 
that  ail  the  laws  that  are  in  being,  are  certainly 
executed,  whenever  appealed  to,  is  what  I 
lode  upon  as  the  chara&efiftic  and  undifputed 
advantage  of  the  Englifh  Conftitution.  A  Con- 
stitution the  more  likely  to  produce  all  the  ef- 
fects we  haVe  mentioned,  and  to  procure  iri  ge- 
neral the  happinefs  of  the  People,  in  that  it 
has  taken  Mankind  as  they  are,  and  has  not 
endeavoured  to  prevent  every  thing,  but  to 
regulate  every  thing :  I  lhall  add,  the  more 
difficult  to  difcover,  becaufe  its  form  was  com- 
plicated, while  its  principles  were  natural  and 
Ample.  Hence  it  is  tftat  the  Politicians  of 
Antiquity,  fenfible  of  the  inconveniences  of 
the  Governments  they  had  opportunities  of 
knowing,  wifhed  for  the  eftablifhment  of  fuch 
a  Government,  without  much  hopes  of  ever 
feeing  it  effe&ed  (a)  :  nay,  Tacitus, x the  beft 
Judge  of  them  all,  confidered  it  as  a  prqjeft 
entirely  chimerical  (b).    Nor  was  it  becaufe 

fa)  "  Stfttuo  effe  optime  conftitqtam  Rempablicapi 
u  quae  ex  tribus  generibas  ittis,  regal i,  optimo,  &  po- 
u  pulari,  modici  confafa," — Cic.   Fragm. 

(b)  «  Cunfias  Natioaes  &  Urfaas,  Populus,  aot 
V  Priores?  aut  Singuli,  regunt.  Dclc&a  ex  his  &  con- 
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he  had  not  thought  of  it,  had  not  rtifledqi* 
on  it,  that  he  was  of  this  opinion :   he  -had  r 
fought   for  fuch  a  government/  bad  had  *f 
glimpfe  of  it,  and  yet  continued  to  proaounct 
it  impra&icable, 

Let  us  not  therefore  afcribe  to  the  confined 
views  of  Man»r  to  his  imperfect  fagacitjr,  : 
the  difcpverjr  of  this  important  fecret.  The 
world  plight  have  grown  old,  generations 
might  have  fticceeded  generations,  ftiil  feeking 
it  in  vaint  It  has  been  by  a  fortunate  con* 
junction  of  circumstances,  I  lhall  add,  by  the 
aflftance  of  a  favourable  Situation,  that  Li* 
^>eety  has  at  laft  t>eep  #>Je  t<>  er*£fc  hejfelf  a 
Temple, 

invoked  by  every  JB>t ion,. but  of  too  delicate 
a  natu  re,  as  it  ihould  feem,  to  fubfift  in  Societies 
formed  of  fuch  imperfect  beings  as  Mankind,    • 
flie  fhewed,  and  bvat  juft  ihewed  herfelf,  to  the 
ingenious  Nations  of  antiquity  who  inhabited 
the  fouth  of  Europe*  They  were  constantly  mif* 
taken  ip  the  form  of  the  worship  they  paid  tq    • 
her*    As  they  continually  aimed  at  extending    . 
dominion  and  conqueft  over  other  Natipns,  they 
were  no  lefs  miftaken  in  the  fpirit  qf  that  worr    . 

€t  fiituta  Reipublicse  forma,  hmd^ri  facilios .  qo^m  eve* 
«•  nirc ;  vcl  fi  evenk,  baud  diuturoa  efit  potefi.'*— 
Tac.  Ana.  lib.  in-  -^ 
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flips   and  though  they  continued  for  age*! 
toi  pay .  their  devotions  to  her,  fee  ftill*  con^ 
ti*ued,  with  regard  to  them,  to  be  the  unknown 
Goddefs. 

Excluded,  fince  that  time,  from.thofe  places 
to  which  ihe  had  feemed  to  give  a  preference, 
driven  to  the  extremity  of  the  Weftern  World, 
banifhed  even  out  of  the  Continent,  flie  has 
taken  refuge  in  the  Atlantic  Ocean.  There 
it  is,  that,  freed  from  the  danger  of  external 
difturbance,  and  affifted  by  a  happy  pre-arrange- 
ment  of  things,  flie  has  been  able  fully  to  dif- 
play  the  form  that  fuited  her;  and  fhe  has 
found  fix  centuries  to  have  been  neceffary  to 
the  completion  of  her  Work, 

Being  flieltered,  as  it  werii,  within  a  Citadel, 
fiie  there  reigns  over  a  Nation  which  is  the 
better  entitled  to  her  favours  as  it  endeavours 
to  extend  her  Empire,  and  carries  with  it,  to 
every  part  of  its  dominions,  the  bleffings  of  in- 
dustry and  equality.  Fenced  in  on  every  fide, 
to  ufe  the  expreffions  of  Chamberlayne,  with  a 
wide  and  deep  ditch,  the  fea,  guarded  with  • 
ftrong  outworks,  its  fliips  of  war,  and  defend- 
ed by  the  courage  of  her  Seamen,  ihe  pre- 
ferves  that  important  fecret,  that  facred  fire, 
fo  difficult  to  be  kindled,  and. which,  if  it  were 
once  extinguished,  would  perhaps  never  be 
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Jigktcd  again.  When  the  World  fliall  have 
again  been  laid  wafle  by  Conquerors,  (he  will 
ftill  continue  to  fhew  Mankind,  not  only  the 
principle  that  ought  to  urrtte  thep^  but  what  is 
of  no  lefs  importance,  the  form  under  which 
they  ought  to  be  united.  And  the  Philofo- 
pher,  when  he  confiders  the  conftant  fate  of 
(Civil  Societies  amongft  Men,  and  obferves  the 
numerous  and  powerful  caufes  which  feem 
as  it  were  unavoidably  to  conduct  them  all  to 
3'fhte  of  incurable,  political  Slavery,  takes 
comfort  in  feeing  that  Liberty  has  at  length 
idifclofed  her  fecret  to  Mankind,  and  fecured 
3B  Afylum  to  herfclf. 


INDEX. 
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AMERICAN  Colonies,    their  claim  of  voting  fupplies 

^  to  the  crown,  hurtful,  if  obraincd,  to  the  Engli(h> 
conftitution,  522,  C27.  What  ought  to  have  been  the 
general  conduit  of  minifters  in  icgard  to  the  colonics, 
527,528. 

-Appeal^  in  cafe  of  murder,  its-effecls,  and  to  whom  allow- 
ed,  89.  1 

Army,  reftriclions  on  the  power  of  the  king  in  regard 
to  the  keeping  of  ir,  90,  91.  The  appropriated  funds  for 
the  paying  or  the  fame,  91.  If  not  in  England,  a  meant 
of  fupporting  the  authority  of  the  crown,  444,  47 i, 
pajjim.  How  little  its  afliftance  was  ufeful  to  James  II. 
468,  46 ).     See  Military  Power,  and  Crown, 

Jrrcft,  method  of,  in  civil  caufes  by  the  Englifh  laws, 
1 13,  1 16.  By  the  Roman  laws,  1 16,  1 18.  The  alter- 
ations in  the  £nglifh  law  in  that  refpecl,  119. 

AJfemMies,  popular,  the  difadvantages  they  lie  under  in  re* 
gard  to  their  coming  to  any  deliberate  well  weighed  refo. 
lution,  249,  25 1*  The  advantages  a  few  difUnguiihed  ci- 
tizens haveoverthem,  2$i, 157,  262,  263,  265.  Tully'a 
paflage  concerning  them,  266.  See  People,  Common- 
wealths, Rome* 

Athens,  the  people  do  not  feem  to  have  really  enjoyed 
much  liberty  in  that  republic,  27c.  An  inftance  of 
the  proceedings  of  the  magistrates,  ibid. 

Aula  Regis^  what  kind  of  court,  ic.  The  court  of  Com- 
mon  Fleas  difmembered  from  it,  in.  The  court  of 
King's  Bench  may  be  conlidered  as  the  remains  of  it, 
118. 

Author,  occasional  perfonal  remarks  of  his,  377, 426, 444, 

_.  4c  2.  His  Memorials  of  human  Suforflitiom  quoted,  513* 
His  converfation  with  Dr.  Franklin,  525. 

B. 

iBarons,  originally  in  a  great  meafure  independent  on  the 
crown,  in  France,   ia«     Not  fo  in  England,  15,  21, 
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t/nttt  in  a  common  caufe  with  the  people,  it,  2j,  j^8» 

Beanchamp>  lord,  procures  the  paffing  of  a  ill  for  limit-' 

ing  perfonal  arrefts,  119.  I 

Bilk,  how  deliberated  upon  and  framed,  67,  68,  226,  234^ 

268.    See  Commons  and  Parliament* 
Bill  of  Rights,  an  account  of,  ^58,  59.    Remarkable  im-v 

partiality  and  univerfality  of  its  provifions,  342. 
Blaci/lotte,  judge,  quoted,    69,  82,  145,   182,   187,  362* 

380. 
B*rnctf  bUhop,  quoted,  367, 397, 469. 

C. 

Carfar,  a  public  fpcech  of  his  quoted,  382,  383. 

Ctmforial  power,  that  eftablifhed  in  Rome  only  a  fcnato* 
rial  artifice,  393.    See  Pr$/J,   liberty  of  the. 

Cenforf,  in  Rome,  might  remove  a  man  from  one  tribe 
into  another,  277,  and  eie£t  fenators,  ibid,    dee  Rome. 

Chancetyr  court  of,  its  office  in  regard  to  the  framing  of 
writs,  129,  130.     See  Equity y  courts  of. 

Charles  \.  a  fketch  of  his  reign,  48,  52.  Maintains  his 
ground  eleven  years,  againft  the  violent,  political,  and 
religious  fpirit  of  his  times,  459.  His  attempt  to  feize 
the  five  members  ;  the  period  of  the  beginning  of  the 
civil  wars,  a6u 

Civil  Englifh  laws,  divided  into  unwritten,  and  written 
law,  107.  The  fources  of  the  unwritten  law,  107,  109. 
How  far  the  civil  law  is  a  part  of  the  fame,  no. 
What  the  writen  law  is,  ibid  Peculiarities  of  the  Eng- 
lifli  civil  laws,  113,120.  Refinements  add  fubtilties  in 
them,  120,122,  128,  130,  131,  134*  13?)  136.  Com* 
pared  with  the  old  Roman  civil  laws,  izy,  128. 

CMl  power  in  England,  how  fupcrior  to  tho  military, 
46a,  472. 

Civil  Roman  laws,  the  conftant  diflike  of  the  Englifh 
lawyers  for  them,  105,  106.  Formalities  in  the  ancient 
Roman  laws,  I24t  127.  Divided  into  civil  and  prae- 
torian laws,  142,  143.  The  different  collections  of 
them,  149.     See  Prator. 

Cote,  fir  Edward,  quoted,   14c,,  176,  187,  227,  295* 

Camines,  Philip  de,  quoted,  30,  40. 

Comment,  Englifh,  their  firft  origin,  under  Henry  III.  and 
Edward  I.  3,  3a.     How  inconfiderablc  their  weight  at 
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fir  ft,  33.  This  fooa  increafes,  34,  Farther  advadce** 
41,  42.  How  the  houfe  is  conftituted,  61,  6a.  Vindi- 
cate  the  right  of  taxation  againlt  the  attempts  of  the 
crown,  45,  51.  And  of  the  lords,  85.  Their  exifU 
ence  wholly  depends  upon  that  right,  ibid.  The  firft 
inftance  of  a  mifunderltanding  between  them  and  the 
lords  in  regard  to  money  bilk,  86.  Commonly  grant  r 
the  king's  revenue  for  life,  79.  See  Taxstion.  They 
cannot  vote  by  proxy,  227.  Enjoy  a  freedom  of  de* 
bate  fuperior  to  that  ever  poflefled  by  any  popular  af- 
fembly,  23$.  See  Propounding  They  are  debarred 
from  any  (hare  in  the  executive  authority,  280,  281* 
Are  thence  led  to  ferve  the  people  faithfully,  283,  284* 
Striking  inftances  of  this  in  the  laws  they  have  framed 
at  particular  times,  340,  359,  362.  And  in  their 
watching  afterwards  on  their  execution,  363.  I^aveim* 
peached  the  fervants  of  the  crown  and  judges,  3639 
366.     Their  proceedings  in  the  cafe  of  fir  John  Coven* 

'  trv»  3^7*  Sce  P*rliament9  and  Reprcfentativr.  Abridge 
their  own  perfonal  privileges,  370*  In  what  thefe  privU 
leges  now  confift,  ibid.  Do  itricl  juQice  on  their  own 
members*  371,  373.  On  what  occauon  they  repeal  the 
ftatute  De  Haretico  Comburendo,  384.  Their  attacks 
on  the  crown's  prerogative  defeated  by  the  lords,  395, 
398.  They  in  their  turn  defeat  the  like  .attempts  from 
the  lords,  397,  398. 

Co*mowaxakb$%  the  people  in  them  apt  to  be  mined  by 
favourite  leaders,  198,  200.  The  divifion  of  the  ex* 
ecutive  authority  that  takes  place  in  them,  makes  it  very 
difficult  to  lay  it  under  proper  reftraints,  215^  a  16* 
The  people  unavoidably  betrayed  by  thofe  whom  they 
truft  with  power,  271,  277,  278,  284.  Revolution 
always  concluded  in  them  in  a  dtfadvantageou?  manner 
to  public  liberty,  325.  See  Revolutions.  The  laws  to 
fecure  the  liberty  of  the  citizens,  befides  being  imper* 
feci,  are  not  even  carefully  executed,  343,  &  feq.  See 
Rome.  Cannot  fobfift  without  certain  arbitrary  powers* 
contrary  to  the  liberty  of  the  citizens,  421,  422.  Do 
not  admit  the  liberty  of  fpeaking  and  wtiring,  and  per- 
haps cannot,  425,  426.  Refpcci  of  perfons  cannot  be 
prevented  in  them  in  the  administration  of  juilicc,  441, 
442.  The  power  of  the  government  fuppofed  by  law 
to  be  unbounded,  till  ftopped  by  foxne  pofitive  and  dc~ 
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dared  regulation,  4CJ,  &feq.  By  what  meant  com- 
monwealths generally  lofe  their  liberties,  481.  Real 
great  difficulty  for  the  people  in  them  to  preferve  their 
rights ,  482,  484*     See  Rome,  and  Genevan 

Couquejt,  the,  is  the  real  a*ra  of  the  formation  of  the  pre- 
fent  Englilh  government,  7. 

Confiitution  Englifh,  the  asras  of  its  formation,  40,  59* 
Being  different  from  that  of  all  other  free  ftates,  cannot 
fall  into  ruin  from  the  fame  caufes,  473.  Caufes  that 
operate  for  its  prefenration,  481,  487.'  Endangered  by 
the  offers  of  Col  ambus  to  Henry  VII.  487,  488.  Far- 
ther reafons  of  its  future  prefcrvation,  488,  494.  How 
it  rifes  again,  after  being  in  a  manner  overwhelmed,  495* 
Dangers  to  which  it  may  be  expofed,  4 '6,  497,  In 
what  circumftances  it  may  be  looked  upon  as  annihil- 
ated, 498.  Meddling  with  it,  upon  the  fcore  of  im- 
provement, may  prove  very  dangerous  experiments, 
471,  $06,  507*  See  Crown.  Would  have  been  altered 
by  granting  the  Americans  their  claims,  522,  527.  See 
Taxation*  Seems  to  diffufe  a  fpirit  of  order  and  juftice 
among  the  lower  claffes  of  'people,  534*  (535-  ouch  a 
one  wifhed  fox  by  th*  politicians  of  antiquity,   537, 

53*- 
Confuls,  the  aera  of  their  creation,    and  nature  of  their 

office,  336,    Unreflrained  power,  345.    Set  Rene. 
Coronation  oath,  9a. 
Coventry,  fir  John,  his  cafe,    36;.     Refentment  of  the 

commons,  and  bill  they  paft,  ibid.    An  obfervation  on 

that  bill,  369,  370, 
Courts  of  law,  in  England,  their  names  and  functions,  1 1 1, 

112.    Kept  by  parliament  under  Ariel  rules,  375*576. 

The  great   impartiality  of  their  proceedings,  7:0,  379* 

A  few  remarkable  inftances,  377,  379,  380.     See  Law, 

and  Jury. 
Cromwell,  his  fraitlefs  attempts  to  form  a  popular  aflembly 

obedient  to  him,  430,  432: 
Crown,  its  power  much  fupcrior  in  England  after  the  con* 

qucft,  to  what  it  was  in  France,  10,  20.    The  barons 

compelled  to  unite  with  the  commonalty,  to  retrain  its 

power,  21,   24.     Its  prefent  cooftitutional  prerogative, 

72,73.     Restraints  it  lies  under,    87,  91.    See  King. 

Totally  dependent  on  the  people  for  its  fupplies,  74,  77. 

Ufefulnefs  of  its  power  in  preventing  any  arisen  or  po« 
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jwlaf  leader  from  acquiring  a  degree  of  power  danger- 
ous to  public  iiberry,  20?—- 20 j.  Infcances  of  it,  214. 
Is  not  to  mke  open  propofals  to  parliament,  for  rheif 
affentor  diflent,  239,  240.  May  fend  them  mefljges, 
and  to  what  eftect,  237.  Its  name  not  to  be  introduced 
to  influence  debates,  26 9.  Unites  in  irfelf  the  whole 
executive  authority,  .28 t,  2^2.  Thereby  produces  an 
union  in  a  common  caufc  among  all  orders  of  fubje6fct 
*8$  —  28;.  Is  like  an  ever-fub^ftiug  Carthage  that  main- 
.  tains  the  virtue  of  the  reprefenutives  of  the  people, 
288,  Farther  illutrration  of  the  fame  fact,  3^6,  &  feq. 
367  -;  370.  The  power  of  Crowns  has  not  prod uced  theft 
effcdls  in  other  countries,  388.  Numerous  inftances  of 
this*  3 -W — 391.  The  liability  of  the  executive  power 
of  the  Engmli1  crown f  391,  393.'  Is  a  great  peculiarity 
of  it,  ibid.  Is  not  a  fubjc&  to  be  explained  here  other- 
wife  than  by  fafts,  393^-395*  Its  power  alternate!/ 
defended  by  the  two  houfes,  395,  399.  The  fecret  for- 
bearance of  the  two  houfes  not  to"  invade  its  preroga«» 
tive,  399,  400.  Very  remarkable  inftances  of  this,  403—* 
400.  Its  whole  authority  centres  in  the  fovereign,  ihe 
privy  council  only  to  advife  him,  or  «witne(s  his  opera- 
tions, 404.  Its  fecure  power  rendered  confpicuons  in 
the  facility  with  which  it  difmiflca  great  men  from  their 
employments,  409  412.  Not'  fo  in  other  monarchies* 
ibid.  The  facility  with  which  it  difmiflcs  the  parlia- 
ment, 413-415  This  facility  rendered  remarkable  by 
the  facts  that  take  place  in  other  monarchies,  ibid. 
Never  waged  war  againft,  except  by  perfons  who  poii- 
tively  laid  claim  to  it,  or  at  lead  upon  national  grounds, 
416,  417*  Its  power  more  fecure  in  itfelf,  but  not  {0 
indelibly  annexed  to  the  perfon  of  an  individual  us  iiv 
other  countries,  418.  The  fecret  caufes  of  hs  peculiar 
{lability  is  a  fubjeel  more  properly  belonging  to  philo- 
fophy  than  to  politics,  419.  Great  advantages  refult. 
from  this  (lability,  420.  I.  The  numerous  rellraints  it 
is  able  to  bear,  and  great  freedom  it  can  allow  the  fub-  N 
je&  at  its  expence,  4*1 — 424.  IL  The  liberty  of 
fpeaking  and  writing,  carried  to  the  great  extent  it  19 
in  England,  424—428.  .  Ill*  The  unlimited  freedom  of 
debate  in  parliament,  429,  434,  43^.  IV,  I  he  union 
among  all  orders  of  fubje&s  in  defence  of  public  liberty, 
435,  438.    V7  The  unlimited  freedom  allowed  to  the 
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people,  of  meddling  with  government  affairs,  4.38—440. 
1  VI.-  The  impartiality  with  which  juIHce  is  dealt,  with- 
out refpeft  of  perfons, 440—444.  VII.  Needkifnefsaf 
an  armed  force  to  fupport  its  power,  39?,  444,  &  figq. 
456  —472.  V1IF.  Its  drift  refpe£t  even  for  the  letter  of 
the  law,  451,  4^6.  IX.  The  lenity  ufed  in  the  admini- 
(rration  of  criminal  juftice  may  perhaps  be  afcrihed  in 
great  part  to  the  general  fecurity  the  (table  power  of  the 
crown  gives  to  the  whole  machine  of  government,  4^4. 
The  great  power  the  crown  formerly  derived  from  its 
dominions  beyond  fea,  fupplied  afterwards  by  hidden  cir- 
cum  (lances  at  home,  455,458.  Inftances  of  this  great 
power  without  the  fupport  ot  an  armed  force,  45-8,  46*. 
,lt  keeps  the  military  power  in  a  furpriziug  ftate  of  Aib- 
je&ion  to  the  law,  462 — 467.  In  {ranees  of  this,  ibid* 
Really  could  nor,  in  the  general  fituation  of  thmgs,  de- 
rive any  affiftancc  from  a  (hmding  army  againft  the  peo- 
ple, 467—468.  The  merhod  it  (hould  aaopt  for  fetting 
aiide  the  prefent  coniHtution,  469,  470  Its  power  is 
wholly  annexed  to  the  civil  branch  of  its  office,  45 S, 

471.  Hints  concerning  its  effectual  foundations,  471, 

472.  Prevents  the  Englifh  conftitution  from  being  de- 
stroyed in  the  fame  manner  the  Roman  republic  was, 

•477.  The  great  ufefulnefs  of  its  vett  power,  487. 
Considerations  on  the  attempts  to  abridge  its  prerogative, 
498.  In  what  circumffonces  thefe  attempts  might  be 
brought  to  fucced,  499,  500.  A  companion  between  its 
prerogative,  and  that  of  the  kings  of  Sweden,  befoft  the 
lad  revolution,  501  —  504.  The  abridging  of  its  prero- 
gative might  not  anfwer  the  expectations  of  thofe  poli- 
ticians who  wi(h  for  it,  501,  &feq.  Sketches  ot  the 
dangers  to  public  liberty  that  might  arife  therefrom,  $05, 
511.  The  rule  to  be  followed  in  purfuingfuch  attempts, 
511,  51a.  How  dej>endem  on  the  people  for  its  fup-  • 
plies,  fee  Taxation. 
Cunningham's  Law  Dictionary  quoted,  129, 152. 

D. 

Debate,  freedom  of,  fecured  by  the  bill  of  rights,  97.  Sec 
Propounding*  How  conducted  in  the  Englifh  parliament, 
66— 69,  26? — ar*9.  The  unlimited  freedom  exercifed 
in  the  Englifh  parliament  not  followed  by  any  bad  confe- 
rences, and  why,  434,  435. 
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DiBatorsy  their  great  power,  264,  346,    Their  abfolute 
-  powei^was  often  u&ful,  42 1,  422.    SccIZnme* 
Dijblution  of  the  parliament,  its  effect*,  65,    Eafily  effected 

by  the  crown  in  England,  41.4,  41$. 
Douglas,  earls  of,  caufed  to  be  flain  by  king  James  II.  of 
Scotland,  41  r. 

E. 

£dw*rdl.  furnamed  theEnglifli  Juftinian,  31. 

Ek$ions9  laws  relating  to  them,  6j,  64,  98.  GrenvMSs 
bill  for  deciding  contefted  elections,  99.  Advantages 
arifing  from  the  right  of  the  people  to  elect  reprefenta- 
tives,  289,  293,  308 — 31^.     Set  People. 

£liza6ttby  queen,  the  inquiiuorial  court  of  High  CommiJJiom 
efiablimed  during  her  reign,  46. 

Emancipation  of  Cons,  in  Rome,  manner  of,  140,  141. 

England,  the  power  of  the  king  becomes  very  great  at  the 
sera  of  the  conqueft,  1 3.  The  lords  or  barons  much  de- 
pendent on  the  crown,  15.  Are  thence  compelled  to 
unite  in  a  common  caufe  with  the  people,  2 1  — 24.  Dif~ . 
ferent  from  France,  in  that  it  formed  one  compact  united 
kingdom,  26.  This  circum (lance  favours  the  eftablifli- 
ment  of  public  liberty,  ibid.  A  peculiarity  of  its  go- 
vernment, viz.  the  advantageous  manner  to  public  liberty 
in  which  revolutions  have  conftantly  been  concluded, 
324,  33J-<-*,43*  See  Revolutions.  The  ftrictnefs  with 
which  laws  favourable  to  the  liberty  of  the  fubject  are 
executed,  143,  &  feq  357,  &  feq.  See  Commons.  Re- 
markable impartiality  in  the  courts  of  law,  376— 378. 
Instances  quoted,  377,  380.  Farther  ft  net  u  res  on  the 
fame  fubject,  44a — 444.  The  people  may  be  faid  in  Eng- 
land to  be  inverted  with  both  the  judicial  and  cenforiai 
powers,  428.  429*  Singular  law  doctrine  concerning  the 
authority  of  government,  and  the  liberty  of  the  fubject, 
451 — 457,  The  people's  fituation  different  from  that  of 
'the  people  in  Rome,  47$,  476.  See  People.  The  ba- 
lance of  the  people  in  government  is  connected  with  the 
right  of  property,  481 .  See  Taxation.  Divifions  amoug 
the  people  never  carried  very  far,  J32,  534.  The  lower 
clafs  poflefled  of  a  confiderable  fpirit  of  order  and  ju (lice, 

t34*  535* 
Equity,  courts  of,  an  enquiry  into  the  meaning  of  the  word, 

and  their  real  office,  137, 138.    A  court  of  this  kind  ex- 

N112 


hi 


INDEX. 

ifted  ia  Rome,  138,  139.  See  Prator.  Remedies  aft- 
forded  by  the  Englifti  courts  of  equity,  x^  144.  How 
thefc  courts  were  fir  ft  inftituted,  ibid.  I  he  oppofition 
they  meet,  145,  Their  method  of  proceeding  to  en  force 
appearance,  and  fub million  to.  their  decrees,  14^  146. 
Are  kept  within  much  more  flrict  bounds  than  the  pra- 
tor%s  equity  court  was  in  Rome,  r$o — 152.  Farther  de- 
finition of  their  office,  152,  154. 
Executive  power,  lodged  in  the  king,  is  more  eafilyi** 
preflcd  when  confined  to  a  fole  indi  viliblc  feat,  2 1 5,  &  frq- 
is  taken  out  of  the  hands  of  the  reprefentatives  of  the 
people,  280,  28 1 .  Great  advantages  thence  srifing,  280* 
285.    See  Crown. 


Faire  farts  dire,  the  motto,  quoted,  ra9. 

favourite  of  the  people,  how  prevented  in  the  EnglHb  con* 
fUtution  from  acquiring  a  power  dangerous  to  public  li- 
berty, 206,   &  feq.     See  Commonwealths. 

Felton,  his  anfwer  to  the  bifhop  of  London,  181. 

Feudal  government  introduced  in  France  through  a  bag 
feries  of  events  and  years,  10.  Is  introduced  fuddeniy 
and  at  once  into  England  by  the  Conqueft.  1 3.  Confe- 
quences  of  thefe  differences,  15.  '    ^ 

France,  the*  feudal  government  was  cftablifhed  in  it  in  a 
very  flow  manner,  and  how,  10,  11.  The  crown  was  at 
firft  tleclive,  11.  "1  he  authority  of  the  king  originally 
very  i  neon  fid  erable,  12,  16,  17.  The  lords  or  barons 
were  in  great  meafure  independent  on  the  crown,  ibid. 
Thefe  circumfLmcea  prejudicial  to  the  liberty  of  the  peo- 
ple, ibid,  1 8— 20.  Is  formed  by  an  aggregation  of 
many  different  fovereignties,  18,  1  c>  See  Reunions.  The 
remarkable  treaty  by  which  the  war  for  tht  public  good  vm 
terminated,  30.  General  eftates,  how  conftituted,  34. 
The  third  eftate  or  commons,  nerer  pofleffed  of  any 
weight,  ibid.  A  remarkable  infurreclion,  j6.  The  con - 
ilitution  of  France  about  the  time  of  Hugh  Capet,  much 
the  fame  with  that  of  the  German  empire  at  prefenr,  39. 
What  they  call  Edits  enrigijlrts,  70..  French  parliament, 
what,  ibid.  Late  king's  expedient  for  difmifling  the  par- 
liament of  Paris,  413,414.  The  jealoufy  of  the  crown 
againft  that  aflembly,  432,433.  Companion  between  the 
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French  and  Englifh  conflitution  in  regard  to  the  right  of 
taxation,  45,  516—520. 
JFranklin,  Dr.  quoted,  523,  yaj. 

French  language  introduced  into  the  Englilh  laws  by  Wil- 
liam the  Conqueror,  69.     Is  ftill  ufed  by  the  king  in  de- 
claring his  intention  to  the  parliament.  6&    Judge  Black* 
'  (tone's  paflage  on  that  fubjecl,  ibid* 

G' 

Gttrgr  I.  tingi  led- into  an  imprudent  ffep,  398,  499, 
507. 

Gvneral  warrants,  fet  afide,  486. 

Geneva,  republic  of,  mentioned*  130,  254,  3079  486. 

Germany,  by  what  ciufe  the  growth  of  the  power  of  the 
r  crown  has  been  checked  there,  39.  Its  prefent  flat* 
compared  with  that  of  France  in  the  time  of  Hugh  Capet, 
ibid. 

Grecian  commonwealths,  revolutions  in  them  only  favour- 
able to  the  particular  interefts  of  leaders  and  dema- 
gogues, 336.  The  reproach  made  them  by  Cajfar,  382, 
383. 

Graccbi9  how  forfaken  by  the  people,  265. 

Grand-Jury^  its  office,   if o. 

Guife,  dake  of,  (lain  by  order  of  K.  Henry  HU  of  France, 
41J,  412. 

H. 

Habroi  Corpuif  a&,  when  palled,  and  for  what  purpofe, 

192.     The  tenor  of  it,  192—194.     The  particular  oc- 
•  cafion  of  it,  362.    ExprefEons  of  judge  Blackflone  on  the 

ftibje&,  ibid.    Quoted  by  Junius, ibid.  On  what  occafion 

fuipended,  and  with  what  caution,  424.  By  what  mean* 
1  finally  fettled,  486. 
Hale,  Judge  quoted,  31.   His  description  of  the  office  of  a 

Jury,  178. 
Henty  I.  grants  a  charter  to  his  fubje&s,  what  condition  he 

annexes  to  it,  24. 
'Henry  VIII.  his  great  power,  45.     Was.  unfupported  by  a 

{landing  army,  390. 
Holt,  judge,  remarkable  opinion  delivered  by  him,  318. 
Hugh  Capet >  fhe  firft  hereditary  king  in  France,  11.     The 

haughty  anfwer  of  a  French  lord  to  him,  13* 
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tlume,  Mr.  t  few  words  on  the  character  given  by  turn  of 
James  II.  4O0. 

I. 

Jacob's  law  dictionary  quoted,  1 28,   I  c  u 

James  I.  liberty  begins  to  revive  in  bis  reign,  47*  ftis 
lofty  notions  concerning  regal  authority, ,  ibid.  Keeps 
his  ground  again  ft  the  reilleis  fpirit  of  the  times,  459. 

James  II.  how  his  dethronement  was  effected,  59,  57. 
Was  inexcufable  in  his  conduct,  460.  A  few  more  words 
on  the  manner  of  his  being  dethroned,  459,  460.  Re- 
ceives no  manner  of  afliftance  (torn  his  numerous  army, 
468,  469. 

Jtfuits,  how  expelled  from  Spain,  41$,  416. 

Impeachment i  public,  what,  and  its  effects,  93,  94,  The 
King's  pardon  no  bar  to  the  profecution  of  an  impeach- 
ment, 9c.  Can  it  prevent  the  execution  of  the  judge- 
ment? ibid.  Instances  of  mtnifters  and  judges  impeached 
by  the  commons,  93,  94,  363-*  366. 

Imprisonment,  the  method  formerly  ufed  for  liberating  im- 
pnfoned  perfons*  189.  They  were  inefficient  againft  the 
power  of  the  privy-council,  190*  A  new  force  grveu 
them  by  the  petition  of  rights,  ibid.  Evaded  again  by 
means  of  an  a//*jand  zpluries,  191,  Habeas  corpus  act, 
192. 

John%  king,  grants  the  great  charter,  26,27. 

Jobnfon%  Dr.  Samuel,  his  opinion  concerning  the  office  of 
the  courts  of  equity,  examined,  137. 

Journal  or'  the  commons.  Their  addrefs  to  the  crown  in 
regard  to  the  printing  of  the  fame,  408. 

Judges^  how  they  may  be  removed  from  their  offices,   79. 

Their  office  in  criminal  caules,  is  only  to  direct  the  jury, 

•  and  afterwards  to  pronounce  the  law,  1 79,  1 80.    Decide 

\  .  in  Felton's  cafe  the  torture  cannot  be  ufed,  1 81.    Cannot 

alter  the  mode  of  puniihment,  182.     lnftanccs  of  judges 

impeached,  36^—366.    See  Courts. 

t  Judicial  power,  in  regard  to  criminal  matters,  the  ncceflary 

cautions  in  eftablifhing  fuch  power,  154,  &  feq.    Should 

nut  be  trufted,  efpecially  in  a  free  itate,  to  any  too 

powerful  perfons  or  bodies,  163,  &  feq.   Allufions  Co  the 

.    foreign  courts  of  law,   164,  167.     See  Triaf.      Maybe 
faid.in  England  to  be  in  the  hands  of  nobody,  x  84.  Lodg- 
.  ed  in  the  people,  428,  429. 

*-    \  Junius'*  letter,  quoted,  176,362* 
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Jury,  how  they  arc  to  mape  their  verdicl,  iyj.  Muft  decide 
bckh  upotfthe  fa&and  the  criminality  or  it,  ^76.  WJtiat 
rules  mull  follow  in  their  opinions,  178.  Judge  Hales'* 
remarkable  paflage  in  that  refped},  ibid.  Uumally  pay 
a  great  regard  to  the  judge'*  direction,  186.     The  effect 

f  of  their  recommending  to  mercy,  ibid.  See  Trial  aod 
Judicial  Pcwcr. 

Ju/Ucty  impartiality  of  its  admin  drat  ion  in  England,  376— 
380,  442,  443 .     See  L*w  and  Judicial  Power* 
K. 

JF/*£,  his  prerogative  by  the  conftitution,  72,73.  The 
refrric~rion  fet  by  law  upon  the  exercifc  of  the  fame,  87— 
91.  Commonly  granted  a  revenue  for  life,  79.  Not  to 
interfere,  nor  his  privy-council,  in  the  decifion  of  caufea 
cither  civil  or  criminal,  88.  Jt  is  difputed  whether  he 
tan  remit  the  profecution  of  a  fentence  awarded  in  con- 
fluence of  an  impeachment,  9$.  Not  to  be  named  in 
-  debates,  269.  The  laft  inftance  of  one  u  ling  his  negative 
voice,  405.     See  Crown. 

L. 

Laws.  See  Le^ijlatlon.  Difficulty  in  procuring  juft  onef, 
248.  A  very  neceflarv  caution  in  framing  them,  179,  28c 

Lawt  criminat,  how  ftriftly  the  letter  of  it  is  adhered  to 
in  England,  without  any  extension,  180,  318,  453. 
Great  mildnefs  of  it,  185 — 187.     See  Punijbments. 

Logifiativt  power,  how  formed  in  England,  61,  &feq.  Ad* 
vantages  arifing  from  its  being  divided,  2 1 8,  &  fcq.  Re- 
markable conilancy  in  its  operations  in  England,  223. 
Not  fo  in  the  ancient  commonwealths,  ibid.  See 
Parliament* 

Leg'Jlation,  the  bufinefs  of,  conducted  in  England  upon 
quite  different  principles  from  what  it  is  in  republican 
governments,  229.  The  manner  in  which  laws  are  fram- 
ed in  commonwealths,  229,  230.  Inconveniency  of  it, 
231.  The  manner  in  which  laws  are  framed  in  Eng- 
land, 232.  Advantages  of  the  fame,  234—236.  Sec 
Propounding.  Would  it  be  an  advantage  if  laws  were 
enaaed  by  the  people  at  large,  24c,  246—256.  See 
People. 

Liberty%  the  word  much  mifapplied  or  mifunderflood,  241, 
244.  A  truer  definition  of  the  fame,  2*5,246.  How 
the  provifions  to  fecure  it  lhould  be  diiected,  270. 
N  n  4 
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Singular  law  do&rine  in  England  concerning  the  liberty 
*' of  the  fubjec},  451— 457. 
llvy    quoted,     253,   264,  529,    332,   334,    34**1 347 > 

£W;,  the*houfe  of,  howconftituted,  65,  Not  fullered  by 
the  commons  to  frame,  or  even  altera  money  bill,  £7. 
Make  it  a  (landing  order  to  reject  all  money  bills,  to 
which  hills  of  another  nature  have  been  tacked,  7f ,  78, 
396.  Have  not  given  up  their  claim  in  legard  K>ehcnng 
money  bills,  86.  ,  The  great  pre-eminence  allowed  them 
ttt  point  of  ceremony  over  the  commons,,  23.6,  2Z~.  Can 
vote  by  proxy,  ibid*  Unite  in  a  common  caufc  with  the 
people,  againtt  the  power  of  the  crown,  at,  a2,  49,  50, 
285  —  287,  368-37-.  Abridge  their  own  pcrfonal  pri- 
vileges, 373.  Their  impartiality  in  their  judicial  capa- 
city, 374,  j  7^.  Canii'-t  be,  charged  with  having  abuf- 
ed  jheir  privilege  of  tning  their  own  members,  374, 
*  '  375.  Defeat  the  attempts  ot  the  .commons  on  the 
crown's  prerogative,  395 — 598.  Their  own  attempts 
defeated  by  the 'commons,  397,  398,  A  bill  is  framed 
ko  limit  their  number,. 398,  ,99.  The  great  importance 
of  that  bill  generally  overlooked,  co6f  507.  See  Parlia* 
merit  and  Peers. 
tyttelton%  lord,  quoted,  315. 

M. 
MathiMxT*  Hiflory  of  the  Republic  of  Florence,  quoted,. 

200. 
2dag*a  Charta,    when  and    how  obtained,  26,  27.      An 
account  of  it,  zy — 19.  Remarkable  cxtenfivencfe  and  im- 
partiality of  its  provifions,  318. 
Marlborough^   eafily  difmilfcd  from  his  employments,  214, 
409,  41c 
'  Martial,  courts,  a  remarkable  difpute  between  one  and  a 

A.  court  of  law,  464,  465.     See  alfothe  Errata. 

3  '  Martial  h\v>  mull  be  univerfal,  where  the  authority  of  the 

government  is  fupported  by  a  (landing  army,  447,  448, 
Members  of  the  houie  of  commons,  their   pcrfonal  privi- 
leges,   370.     Initancc  of  fome  punifhed  by  their  own 
houie,  371,  372.     See  Commons. 
Military  po'.ver,'  a  caufe  of  anxiety  to  thole  fovereigns  whole 
authority  is  fupported  by  it,  446  —  448.    Cannot  in  fuch 
cafe  be  fubjeclcd  to  the  civil  power,  402,  463,     Its  need- 
it  .-  .  kilhel*  to  fupport  the  power  of  the  crown  in  England, 
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"  S90f  4j6— 46*.  The  furprifing  fubje£lion  of  it  to  the 
civil  power  in  England,  350,  462—467.     See  Crown. 

Minifier,  equally  interested  with  other  fubjedU  in  maintain- 
ing the  laws  concerning  pcffonal  fecunty,  285.  Adif- 
carded  one  in  other  countries,  the  caufe  of  fome  anxiety 
or  jealoufy  to  the  government,  4 14.  Wot  fo  in  England, 
412,440. 

Monarchies*  revolutions  always  concluded  in  them  by  pro* 
»  vifions  for  the  advantage  of  great  men  and  leaders,  not 
of  the  people,  the  fame  as  in  commonwealths,  3^7,  402* 
4*5 —43  7**  T^  executive  power  of  the  crown  in  all  an- 
cient or  modern  monarchies,  wanting  that  peculiar  liabi- 
lity of  the  Englifli  crown,  3J88.  Numerous  inftances  of 
it,"  388 — 301.  Notfecured  otherwife  than  by  Handing 
armies,  ibid.  The  monarchs  are  afraid  of  powerful  fub- 
je&s,  411,  412.  Cannot  do  without  fome  arbitrary 
weans  of  aflerting  their  authority,  422.  Very  jealous 
jof  the  liberty  of  the  prefs,  and  perhaps  are  really  obtt* 
gated  to  be  to,  424,  425.  Extremely  averfe,  out  of  fear 
tor  their  own  fecurity,  to  calling  popular  aflemblies  to 
cake  advice  and  a ffi fiance  from,  429 — 433.  Refpecl  of 
•  perfons -in  the  administration  of  juftice  cannot  tje  pre- 
vented in  them,  441,  442.  Anxious  precautions  taken 
in  them  in  regard  to  the  military  power,  446 — 448* 
Their  law  doctrine  concerning  the  executive  authority  of 
the  government,  4^1,454.  The  military  fuperior  to  the 
civil  power,  462,  4.63. 

Money  Billsy  not  to  be  altered  by  the  lords,  6yt  86.  Not 
to  be  tacked  to  other  bills,  77,  78,  396.    See  Taxation* 

Montejquieuy  quoted,  293,  472, 

Morfs  Utopia,  quoted,  293. 

O. 

Oftraci/my  an  arbitrary  unjuft  expedient,  but  perhaps  »e- 

ceffary  in  the  republic  of  Athens,  422. 
OxcnJiifrny  chancellor,  his  word  to  his  fon,  527* 

P. 

Parliament^  Englidi,  the  conftitution  of,  6f  —  70.  How  to 
be  called,  63,  87.  How  bills  are  pafled,  fee  Bills* 
Proceedings  in  parliament  not  to  be  queftioned  in  any 
other  place  or  court,  97.    The  fecret  bent  of  that  af- 
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"  iembly  to  Forbear  invading  the  prerogative  of  the  crown, 
405  409,  By  the  conftiturion,  force  is  removed  from 
their  debates,  449.  Cautious  conduct  or  the  three 
branches  towards  each  other,  529,  531.  See  Loimntns 
and  Crown, 

Parliaments^  French,  what  tbey  are,  70.  Tbat  of1  Paris, 
the  motives  of  its  firft  inftitution,  ibid.     Is  only  an  af- 

■'  femblyofa  judiciary  nature,  ibid.  What  kind  of  (hare 
it  claims  in  legiflation,  ibid.  The  great  weight  of  that 
'  aflembly,  163.  Difficult  to  be  managed  by  the  crown, 
ibid.  How  the  late  king  difmiffed  it,  4 1 3,  4 1 4.  Precau- 
tions taken  by  the  prefent  king  in  reftoring  it,  433.  Sec 
France. 

Parliamentary  Hiftory  of  England,  a  fuperftctal  obfervatioti 
of  ils  authors,  340. 

Pardon  y  the  prerogative  of,  lodged  in  the  king,  72.  Can- 
not be  pleaded  a9  a  bar  to  an  impeachment  being  carried 
on,  95.  Doubtful  whether  if  can  flay  the  execution 
of  a  fentence  awarded  in  confequence  of  an  impeach- 
ment, ibid.  Often  granted  on  the  recommendation  of  a 
jury  ,t  186. 

jftvf/,  how  to  be  fried,  1 79.    Have  few  real  perfonal  privl- 

1  leges  above  the  fubjeft,  373.     See  Lords. 

PfopU)  how  milled  by  favourites  or  demagogues,  198— 200. 
How  influenced  or  deceived  by  the  magiftrates,  or  great 

'  men  in  commonwealths,  250 — 257.  Should  a€k  through 
reprefentatives,  246,  259.  Should  entirely  delegate  the 
legiflative  authority  to  thefe  260—271.  How,  and  ib. 
what  circumftances  only,  the  right  of  refinance  may  be 
ufefully  exerted  by  them,  320—324.  See  Commonwealths, 
and  England.  May  be  faid  in  England  to  poflefs  -both 
the  judicial  and  cenforial  powers,  428,  429.  The  free- 
dom they  enjoy  of  interfering  m  government  matters, 
438-44°. 

rope,  Mr.  quoted,  270. 

JLex  Porcia  de  tcr^o  civium%  274,  348. 

Praemunires  the  different  meanings  of  the  word,  194. 

Prator^  his  office  in  Rome,  1 16.  Affumes  the  office  of  a 
judge  or*  equity,  1  $9.  His  provisions,  139— 142.  Their 
power  very  arbitrary,  147.   Whenfirft  retrained,  147— 

149- 
Prtfs,  liberty  of  the,  is  a  real  cenforiat  power  lodged  in  the 
people,   29 1 ,   292.      Much  more  effectual  than  the  one 


IN       D       E        X. 

efUbliflied  in  Home,  293,    And  more  ufeful  by  far  to 

.  the  community,  393,  294.  How  difficultly  this  liberty 
was  gained  at  the  expence  of  the  executive  power,  294, 
295.  A  liceocer  appointed  upon  the  prefa  by, the  ftar- 
chambcr,  295*  By  the  long  parliament,  ibid.  By 
Charles  II.  and  James  IU  Finally  eftabliffced  in  the 
year  1694,  and  how,  296.  A  definition  of  it,  296,  297. 
Actions  refpccling  the  fame  not  to  be  decided  without  a 
jury,  207,  298.  Howextenfive  its  ufe  has  become,  2999 
.  500*  Very  great  political  advantages  arifing  from  the 
fame!  301  —  305.  Is  farther  ufeful,  combined  with  (he 
Other  rights  of  the  people,  305  —  308.  Such  as  the  right 
of  election,  308,  309.  How  ufeful  a  fupport  to  the  right 
of  refinance,  319,  320.  Is  not  allowed  in  common- 
wealths, and  why,  425,  426.  Nor  in  monarchies,  424* 
425.  Its  being  tolerated  in  England  to  fo  high  a  degree, 
depends  on  the  {lability  of  the  executive  power  oT  the 
crown,  427.  By  its  means  the  cenforial  power  may  be 
{aid  to  be  lodged   in  the  people,  418,  429.    The  real 

-  foundation  on  which  it  refb  in  England,  4 c  2,  453.  Er- 
ror of  the  author,  at  firft,  in  this  refpe&,  ibid. 

Pti toner  %  how  to  be  committed,  169,  170*  When  once 
acquitted,  cannot  be  tried  again  for  the  fame  offence,  179. 
See  Trial.  * 

Privy  council,  its  power  abridged  by  the  fame  a&  which 
abolimed  the  far-chamber,  88.  Its  real  office  in  the 
Eagliih  government,  404.    How  formed,  ibid. 

Prorogation,  its  efte&s,  65.  The  term  not  to  be  afterwards 
ihortened,  87. 

Propounding,  in  legiflation  the  privilege  of,  referred  to  jhe 
executive  power  in  commonwealths,  229—231.  Allotted 
in  the  Englifh  conltitution  to  the  rcprefentatives  of  the 
people,  232  —  236.  How  the  fame  was  formerly  fettled  in 
France,  Sweden,  Scotland,  and  Ireland,  235.  Great  ad- 
vantages accruing  to  public  liberty  from  tl^is  right  being 
lodged  in  the  reprefentatives  of  the  people,  232—240, 
169—271.  Its  remarkable  advantages  for  preferving  the 
Englifh  conftitucion,  and  in  (lances  of  it,  482—486. 

Punijbmf*ts%  the  judge  cannot  alter  the  mode  of,  182.  Nor 
the  flieriff,  ibid.  Do  not  extend  beyond  the  fimple  de- 
privation of  life,  187.  Their  mitdnefs  in  England,  381. 
Not  fo  among  the  Greeks  and  Romans,  38 1,  382*  At- 
tention of  the  Engliih  legiflature  in  that  refpeft,  385,  386. 
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$cfitrft*uuiut3>  qualification*  for  bong  one,  6u    Advan- 

-  tag©*  that  accrue  to  the  people  from  a&iag  through  ro 
prcfentntives,  256— 25S  359.  More  hurtUil  than  bene- 
ficial when  their  ktercft  is  not  in  reality,  waited, with  that 

.  pf  the  people,  ^59.  The  people  fhouW  entirely  delegate 
•  the  legiftative  authority  to  them,  261-^267.  The  fedjate 
.  manner  in  which  in  England  they  debate  the  fubje&*  and 

-  vote  268.     Do  not  allow  the  fpeaker  to  have  a  rote,  169. 

•  Nor  the  king's  name  to  be  introduced  in  debates,  ibid, 
v  Are  debarred  from  all  executive  authority,  2&j,  28 1. 

•  Capital  advantages  thence  ariiing,  280,  ficfeq.  287,  288. 
-'  See  Common*  and  frqtfr. 

Jkffiantes  right  of,  admitted  by  theEngliflvIaws,  314—316. 

>  Opinion  of  j  udge  Blackftone  quoted,  5 \  7 . .    Recognized 

*..  even  by  the  courts-  of  law,  318.     1b  in  a  great  rneafure 

•  an  ufelefe  right,  unlci's  combined  with  the  liberty  of  the 
prefs,  319— ;k  -     What  citcumftances  are  required  for 

-  its  being  ufefully  exerted,  320-— 124. 

JUwhtioniy  have  always  bean  concluded  in  England  in  .an 
advantageous* manner  to  public  liberty,  324.  A  fericatf 
jnitances,  337-^34?- •  Not  (b  in  tnc  Roman  common* 
wealth,  32  £♦  A  leries  of  inftances  during  the  whole 
time  of  its  duration,  3  24— j  36.  The  fame  difad vantage 
obtains  in  the  Greek  republics,  336.  And  in  the  limited 
monarchies  of  Europe,  fuch.as  Scotland^ «  Sweden ,  &ccm 

337»4°°— 40a>4M~437'     -      .       '      -       .       ,.    ' 
Revolution  of  the  year  1689.    How  accomphfned  and  im- 
proved, 50,   342,  343,  40 J.     See  Revolutions,^ 
Re*it*ionsf  or  particular  provinces  to  the  crown,  in  France* 
18.  19.     The  manner  of  thefe  re-unions,  and  do&rine  of 
she  French  lawyers  in  that  refpedr,  ibid. 
tUmo,  wrong  nouons  of  liberty  the  patricians  and  ferrate 
< .give to  the,  people,  241.     'J  he  ferute  invtfts  itfelf  with 
^  jt.be  power  ot  laying  taxes,  and  on  what  occafion,  253. 
the  tribunes  do  not  enaft  laws  without  the  concurrence 
oflhe  people,  261* .  The  influence  of  fenators  and  great 
men  over  the  people,  and  their  artifices,  262—269,  267. 
.  The  people,  and  even  the  tribunes,  greatly  over-awed  by 
.  a  dictator,  264.     The  people  betrayed  by  thofe  in  whom 

•  they  trufted,  272^   The  tribunes  r»ot  earnefl  in  the  de* 
fence  of  public  liberty,  273.    The  fcnate1  confuU,  am} 
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dictators,  pofleflcd  of  an  arbitrary  power  over  the  lives  of 
the  citizens,  274.  AiTume  occafiooally  a  power  to  take 
from  the  Capiool,  and  fet  afidc  the  laws  enacted  by  the 
people,  175*276.  Who  were  called  Mobiles,  216,  278/ 
The  ecnfonal  power  only  a  piece  of  fenatorial  craft,  2*93. 
Revolutions  conftantly  concluded  in  a  difadvantageous 
manner  to  public  liberty,  32J.  A  feriea  ofinftaoces, 
.  325-^336.  The  laws  concerning  the  liberty  of  the  citi- 
zens were  not  ftriclly  executed,  344.  A  feries  of  in- 
stances, 345,  Sc-feq.  Remarkable  iniiance  of  infolence  and 
cruelty  of  a  magistrate,  349.  The  rapacioufnefs  of  the 
men  in  power  in  regard  to  the  allies  and  fubje&s  of  the 
republic,  35c.  Corruption  of  the  judges,  3<;i,  35^2; 
Remarkable  changes  in  the  formation  of  them,  ibid.  A 
remarkable  pafiagc  of  Tully,  in  regard  to  the  di  (orders 
'that  took  place  in  the  republic,  354!  A  (bort  fketch  .of 
their  real  caufe, .  3  5  j,  356.  Dangers  to  which  both  its 
liberty  and  empire  were  expofed,  474,  475.    How  the 

.  final  overthrow  of  the  republic  was  operated,  4761  477* 
The  political  rights  allotted  to  the  people,  479. 

Rovffeam  quoted,  225,-241,  261,  293,  484. 

Ruffian  ambailador,  the  cafe  of  his  arreil,  380. 

8. 

Saxon  government ;  abolimed  in  England  by  the  Norman 
Conqueft,  7.  Paflages  of  fir  William  Temple,  and  Spel- 
man,  on  that  fubjeel,  ibid.  How  far  reflored  fince  the 
Conqueft,  8,  $. 

Scotland^  the  number  of  reprefeutarives  it  fends  to  Parlia- 
ment, 62.  The  lords  of  the  articles,  what  aflembly,  23  c. 
The  authority  of  the  crown  commonly  invaded  by  the 
nobles,  402.  The  bill  that  had  been  framed  for  fettling 
the  crown  on  the  houfe  of  Hanover,  402,  40  v  No  ad- 
vantageous expedient  to  have  trufted  the  nobility  with 
the  command  of  a  (landing  army,  449. 

Secretary  of  date,  cafe  of  an  action  brought  againft  one,  by 
a  private  individual,  379. 

Senate,  Roman,  how  formed ,  277.  See  Pome,  Their 
conduct  at  the  expullion  of  the  kings,  325,  326.  See 
Revolutions,  The  great  power  they  aflumed  ovetf  the 
lives  of  the  citizens,  274,  347* 

Sgvigne,  mad.  de,  quoted,  520,  521* 
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Smith,  Dr.  Adam,  bis  opinion  on  liberty,  and  on  the  efie&s 

produced    by   a  {landing  army,   examined,   444 — 450. 
Farther  obfervations  on  the  fame  fubje£r.  in  general,  457-* 

472* 

Sfai'n,  how  that  monarchy  was  formed,  3*.  7T*e  expedi- 
ent ufed  by  the  prefent  king  for  difmiffing  the  Jefuiti, 
415,  416. 

Spelman,  quoted,  7.     See  the  Errata* 

Star-Chamber,  the  court  of,  how  constituted,  Ji.  Sup* 
prefled  the  liberty  of  the  prefs,  29c.  Expremons  of 
fir  Edward  Coke,  concerning  it,  ibid.  Was  a  kind  of 
a  court  of  equity  in  regard  to  criminal  matters,  455, 
456.    By  what  means  aboliflied,  485. 

Statute  de  heretico  comburendo^  on  what  reafon  repealed,  384, 
That  for  allowing  parliament  to  meet  of  themfelvcs,  re* 
pealed,  406. 

Sweden,  an  account  of  the  revolutions  that  have  taken  place 
in  its  government,  anil  of  the  reftraints  at  times  put  on 
the  authority  of  the  crown,  400,  401.  The  di  fad  vantages 
of  the  body  of  the  people  in  the  legislature,  480.  An 
account  of  its  government  before  the  lad  revolution, 
S01--504. 

Swift,  dean,  quoted,  410. 

T. 

Tacitus^  quoted,  43,    537. 

Taxation,  right  of,  when  firft  fecured  fo  the  lords  and  com- 
mons, 35.     Poflefled  in  England  by  a  fingic  parliament, 
not  feveral  aflemblies  as  in  France,  44, 45.    Is  rendered 
*    A  thereby  a  much  more  efficacious  check  upon  the  crown, 

'*  ibid.    All  taxes  or  money  bilk  muft  originate  in  the 

^  houfe  of  commons,  as  well  as  the  alterations  in  fuch  bills, 

67.  The  great  conftitutional  efficiency  of  that  right, 
74—84.  The  cxiftence  of  the  commons  wholly  depends 
upon  the  fame,  85.  The  advantages  of  this  right 
of  the  commons,  when  combined  with  the  -right  of 
propounding  law  remedies,  235.  236.  How  firmly  it  fe* 
cures  all  the  other  rights  of  the  people,  and  the  whole 
conftitution  againft  the  attempts  of  the  crown,  481,  &  fee. 
487.  Is  the  conftitutional  balance  of  the  people  againft 
the  crown,  513.  At  the  fame  time  the  only  forcible 
one,  j  14,  515,  517.    Rendered  inefcaual  when  lodged 
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in  feveral  diftinS  provincial  aflembuW  45,  517 — 520, 
How  might  grow  to  be  fo  divided  in  England,  522. 
The  granting  the  Americana  their  claims  would  have  al- 
tered tb*  Engtifh  conftitution,'  522 — 527, 

Temple,  fir  y/illiaro,  quoted,  7. 

Torture,  attempted  to  oe  introduced  in  the  reign  of  Henry 
VI.  by  the  dukes  of  Exeter  and  of  Suffolk,  181.  De- 
cided to  be  illegal  by  the  judges,   ibid. 

Treafon%  high,  ftatutes  concerning  it  repealed,  46,  8*.  How 
trials  for  cafes  of  treafon  are  to  be  conducted,  174,  17;. 

Trihunes,  betray  the  caufeof  the  people,  272—27^  The 
tera  of  their  creation,  322.  Their  interested  public  con- 
duct, 318—336.   See&Mtri. 

Trial  by  jury  revived  in  the  reign  of  Henry  II.  25.  How 
to  be  conducted,  171,  &  feq.  Muft  be  public,  182* 
Great  advantages  of  this  inftitution,  183,  184.  How 
tfrictly  prefcrvedin  England,  357,  35$.  Not  fo  in  Nor- 
mandy, Sweden,  and  Scotland,  358.  See  Judicial 
Power  and  Jury* 

Trials,  the  manner  in  which  prifoners  are  tried  in  foreign 
countries,  166,  167* 

Tucker,  dean,  521. 

TuJnrs,  the  great  power  of  the  princes  of  that  houfe,  43, 45, 
458.     Were  not  aflifted  by  any  armed  force,  390,  458, 

TuUy,  quoted,  125,  142,  263,  266,  276,  349,  354,  537. 

V. 

Falfiein,    duke  of,  caufed  to  be  flain  by  the  emperor  Fer- 
*    dinandll.  411. 

VerdiB,  how  to  be  cxpf effed,  176.  A  fpecial  one,  what, 
ibid.      A  paflkge  ot  Coke  on  the  fubjed,  ibid. 

W. 

William  the  Conqueror,  fetsafide  the  Saxon,  and  fubftitures 
the  feudal  government,  7,  &  feq.  PofleflVd  of  an  uncom- 
monly great  authority,  14.  What  regulations  he  intro- 
duces into  England,  13 ,-—15. 

Writers^  political,  their  ill-judged  expreflions  and  notions, 
241—243.  Their  unwife  admiration  of  the  cenforial 
power  in  Rome*  2Q*,.  Have  not  penetrated  into  the  real 
foundation  of  the  iciencc  of  politics,  473.     Have  treated 
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It  at  an  oct ult  kind  of  fciencc,   as  natural  philofophy 
was*  in  the  time  pf  Ariftotle,  497.    Anecdote  of  one, 

*** 

Writs,  their  importance  in  the  Englifli  courts  of  law,  127, 

130-133.    Compared  to  the  Roman  ABiona  Ugls^   117, 
The  difficulty  in  creating  new  writs,  132, 133. 
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